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NATURE OF THE CASE

This matter is before the Commission on the respondent's motion to
dismiss for lack of subject matter jurisdiction and, in the alternative, to
dismiss because, as a matter of law, the appellant's claim is not well-
founded. Both parties, through counsel, have filed briefs, The basic
facts are not in dispute and are set forth hereafter.

FINDINGS OF FACT

1. Jane Schmit was employed as a correction officer at the Dodge
Correctional Institution/Central State Hospital from November 20, 1978 to
January 28, 1982, DCI/CSH (a single employing unit made up of a correction
institution and a hospital) was a facility owned and operated by the
respondent. (CSH has been abolished.)}

2, On January 28, 1982 and at all times material hereto, Schmit was
classified as a correctional officer 3 and had permanent status in class.

3. At all time material hereto, the correctional officer 3 classi-
fication was covered by the collective bargaining agreement between the

State of Wisconsin and AFSCME Council 24, Wisconsin State Employe Union,
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AFL-CIO. A copy of Article IV and Article VIII of the Agreement are marked
as Exhibits 1 and 2 respectively, and are attached hereto and incorporated
herein by reference.

4., By letter dated June 18, 1982, Schmit was discharged from her
employment. The discharge was effective January 28, 1982. (A copy of the
June 18, 1982, letter is marked as Exhibit #3, and 1is attached hereto and
incorporated herein by reference.) The reason for the discharge - sexual
contact with a resident - is set forth in Exhibit #3.

5. Pursuant to Article IV of the Agreement, Schmit grieved her
termination. The grievance procedure is the exclusive procedure for
appealing her termination. Section 5. The grievance was processed pursu-
ant to the grievance procedure and on December 14, 1982, the respondent
denied the grievance at the third step. A copy of the respondent’s deci-
sion at the third step 1s marked as Exhibit #4, and is attached hereto and
incorporated herein by reference. Schmit did not appeal the third step
decision to arbitration.

6. The activities which led to her discharge were twice litigated in
Wisconsin Courts under charges of misconduct in public office. 3Both the

Circuit Court for Dodge County, Judge Thomas W. Wells, presiding, Case No.

82-CR-96, and the Wisconsin Court of Appeals, State v. Schmit, 82-1489-CR

(1982), determined that Schmit was not guilty of misconduct in public
office since sexual activity between a prison guard and a prisoner was not
forbidden by law to be done by her in her capacity as a public employe;
and, therefore, not in violation of Section 946,12(2), Wisconsin Statutes.

[NB: This finding was taken from appellant's brief dated April 3, 1984, p. 2.]
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7. By letter dated November 1, 1983, Schmit requested reinstatement.
A copy of the November 1, 1983 letter is marked as Exhibit 5 and is attached
hereto and incorporated herein by reference.

8. By letter dated November 8, 1983, Schmit's request for reinstate-
ment was denied. A copy of the November 8, 1983 letter is marked as
Exhibjt 6 and is attached hereto and incorporated herein by reference.
Schmit appealed the decision to the Commission on November 18, 1983,

OPINION

This case involves an appeal of the respondent's refusal to reinstate
the appellant., While the appellant in her brief suggested that the Commis-
sion could hear this matter as an appeal pursuant to §230.44(1)(c), Stats.,
of her discharge,1 the Commission has no jurisdiction over that transaction,
for two reasons.

First, the appeal with the Commission was not filed within 30 days of

the discharge. See §230.44(3), Stats. This provision states that an

appeal "... may not be heard unless the appeal is filed within 30 days

««s," (emphasis supplied), and has been interpreted as jurisdictional in

1 Although the question is not directly before the Commission, it 1s
noted that the appellant in her brief argued that there was not just cause
for her discharge because the courts determined, with respect to criminal
charges against her, that she "... was not guilty of misconduct in public
office since sexual activity between a prison guard and a prisoner was not
forbidden by law to be done by her in her official capacity as a public
employee; and, therefore, not in violation of Section 946.12(2), Wisconsin
Statues." Appellant's brief dated April 3, 1984, p. 2. However, the fact
that the alleged improper activity was not cognizable under the criminal
law does not dictate a conclusion that there was no just cause for dis-
charge. Even if the criminal charges had been heard on the merits, an
acquittal would by no means be conclusive because of the difference in the
legal standard in the evaluation of evidence in a criminal case on the omne
hand and in a discharge appeal before an administrative agency on the other
hand. See Reinke v, Personnel Board, 53 Wis. 2d 123, 191 N.W, 2d 833
(1971).
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nature. See, e.g., Richter v. DP, Wis, Pers. Commn., No. 78-261-PC

(1/30/79); State ex rel D.0.A. v. Personnel Board, Dane Co. Circuit Court

No. 149-295 (1976).
Second, appeal or grievance procedures with respect to disciplinary
actions are mandatory subjects of bargaining, see §111.91(1)(a), Stats.,

and §411.93(3), Stats., provides in part:
... if a labor agreement exists between the state and a
union representing a certified or recognized bargaining unit, the
provisions of such agreement shall supersede such provisions of
civil service and other applicable statutes relating to wages,
hours, and conditions of employment whether or not the matters
contained in such statutes are set forth in such labor agreement."

Therefore, even if the appeal had been filed with this Commission in a
timely fashion, the Commission's jurisdiction would be supplanted by the

effect of the foregoing statute. See, e.g., Matulle v. UW, Wis. Pers.

Commn. No. 81-433-PC (1/27/82); affirmed, Winnebago Co. Circuit Court No.
82CV207 (11/19/82).

The appellant also argues that the appeal of the refusal to reinstate
is cognizable pursuant to §230.44(1)(d), Stats., which provides:

"A personnel action after certification which is related to
the hiring process in the classified service and which is alleged
to be illegal or an abuse of discretion may be appealed to the
Commission.”

As the respondent pointed out in its reply brief, if reinstatement is
a mandatory subject of bargaining, then the Commission lacks jurisdiction
pursuant to §111.93(3), Stats., because of the superseding effect of the
collective bargaining agreement.

On the other hand, 1f this 1s not a mandatory subject of bargaining,
then the reinstatement is subject to the civil service code, more particu-

larly §230.31(1), Stats., which provides that reinstatement eligibility is

only available for an employe "... who has separated from the service
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without any delinquency or misconduct on his or her part but owing to
reasons of economy or otherwise ..."

In this case, the appellant separated from the service by way of a
discharge for allegedly having had sexual contact with a resident. On the
face of it, this was a separation for alleged "delinquency or misconduct."
Becauge of the operation of §111.93(3), Stats., the only avenue for
reviewing the merits of this discharge was under the grievance procedure of
the collective bargaining agreement. The appellant in fact initiated a
contractual grievance over this matter, but it was resolved against her at
the third step and it was not taken to arbitration. Therefore, the third
step decision was final.

This Commission does not have the authority to review this discharge
because of the operation of §111.93(3), Stats, The question of whether the
appellant's separation from the service was with or without "any delinquency
or misconduct™ was resolved when the contractual grievance over the dis-
charge was not pursued beyond the third step denial.

If the Commission were to proceed now to make a determination as to
whether or not there was a factual basis for respondent's allegation of
misconduct, it would be usurping the role of the contractual grievance
procedure as the ex;lusive means of reviewing the basis for a disciplinary
discharge, in violation of §111.93(3), Stats.

The appellant also argues that the reason the grievance was not
carried beyond the third step was because:

her Union arbitrarily refused to represent her any longer ...
Without Union representation, appellant would be required to pay
half of the costs of the arbitration procedure ... which she
could not afford. (Appellant's brief dated April 3, 1984, p. 3.)

However, the appellant has cited no statutory basis for the Commission to

hear and decide an allegation of an arbitrary refusal of representation by
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the union, and such a matter is outside this Commission's jurisdictionm.

Rather, such matters are within the province of the Wisconsin Employment

Relations Commission (WERC), see, e.g., Mahnke v. WERC, 66 Wis. 2d 254, 225

N.W. 2d 617 (1975).

In summary, what happened here is that after the appellant was dis-
charged for misconduct, she pursued a contractual grievance, which was the
exclusive means of litigating whether there was just cause for her dis-
charge. Once that matter was not pursued beyond the third step it became a
final determination on the merits of her discharge. If this Commission
were to consider this appeal on the merits and to rule that her separation
was without delinquency or misconduct, which would be the only circum-
stances under which she would have any reinstatement rights under
§230.31(1), Stats., this would have the effect of nullifying the final
resolution of the grievance. While the final decislon of the grievance is

undoubtedly res judicata, the difficulty with the Commission proceeding

with this appeal goes beyond res judicata. The superseding effect of

§111.93(3), Stats., acts to deprive the Commission of subject matter
jurisdiction over bargainable subjects such as a review of the discharge.

Even if it could be conceptualized that the Commission had
jurisdiction over the appeal in the first instance, the respondent would be
entitled to prevail as a matter of law, as the appellant would have had no
reinstatement rights unless she separated from state service "... without
any delinquency or misconduct ...," §230.31(1), Stats., and this subject
has been irrevocably settled against the appellant in the contractual

grievance procedure,
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ORDER

Tnasmuch as the Commission lacks the authority to review this appeal

on its merits, it is dismissed for lack of subject matter jurisdiction.

L]

Dated: ‘ 2 g ‘! & »1984 STATE PERSONNEL COMMISSION

AJT: jat
, Commlssioner
L] *
L ]
D IS P. McGILLIGAN, Commi oner
Parties:
Jane A. Schmit Linda Reivitz
c/o BPhyllis J. Eisenberg Secretary, DHSS
Attorney at Law Room 663
831 W. Wisconsin Avenue 1 W, Wilson Street

Milwaukee, WI 53233 Madison, W1 53702



R I

In addition, the Personnel Commission is without jurisdiction to hear
appeals of State employees who are covered by a collective bargaining
agreement.

"Section 111.93(3). If a labor agreement exists between

the state and a union representing a certified or recognized
bargaining unit, the provisions of such agreement shall
supersede such provisions of civil service and other
applicable statutes related to wages, hours and conditions
of employment whether or not the matters contained in such
statutes are set forth in such labor agreement."

{Emphasis added)

The subject of reinstatement is dealt with in Article VIII, Section 7,

of the bargaining agreement between the State and AFSCME. (See attachment)
Appellant was a member of this bargaining unit. She was aware that her
position was covered by the union agreement (see her appeal letter),

and in fact had discussed her rights pursuant to that contract. Her
appeal rights must be pursuant to the contract.

Since there is no authority under §230.44 or .45 for the Personnel
Commission to hear this appeal, it must be dismissed.

Page Three

Anthony J. Theodore
March 2, 1984

Decisions to reinstate or not reinstate are not {(a) actions of the Admini-
strator; (b) delegated actions; (c) layoff, demotion, and sco forth;

(d) actions after certification; or (e) actions velating to discretionary
performance awards. Accordingly, the Personnel Commission lacks subject
matter jurisdiction of the appeal.
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ARTICLE TV
Grievahce Procedure
Section 1: Definition . -
A;gg' 41 A grievance is defined as, and limited to, a written complaint L5
‘fﬁﬁgf nvolving an alleged violation of a specific prevision of this Agree- g
AR ment. ) A€
- 3 }b.@
42 Onlv one subject matter shall hc covered in anv one gricvnnce. A T _§¢£
grievance shall contain~a clear and concise staterent of the erievance '5'#§
by indicating the issue involved, the relsef scucht, the date the 3§z}
incident or vialation took place, and the specilic section or scctions o
of the Agreement involved. The grievance shall he presented to the SRk
designated sipervisor involved in gquadruplicate {on mutually apreed ;3
upon forms furnished bv the Emplover to the Uninn and-anv prospective g
grievant) and signed and dated by the empleve(s) an'/or Hnion repre- - s
sentative. '
.o 13 An employve mov choose to have his/her destienated micn represen- ’
) tative represent him/her at anv step of the gricvance procedure,  If .
an emplove hrings anv grievance to the Fmplever's attontion without i
‘ first having notificd the Union, the ImpTover representative to whom P
such grievance is brought shall imrcdiately notify the designated i B R

Inion representative and no fuirther discossion shall be hat on the
matter wmtil the appropriate Union representative has heen given

. notice and an opportimity to he present. Individual cmploves or

" groups of emploves shall have the right to presert gricvances in
person or through other representatives of theirv own choosing at aoy
step of the grievance procedure, provided that the appropriate Uhion
representative has been afforded the copportunity to be present at anv
discussions and that anv settlement reached i< net inconsistent with
the provisions of this Apiecment .

44 ATl grievances must he presented prorptly ard ne later than

thirty (30) calendar dave Mem the Jdate the erievont first hecope

anare of, or shonld have hecome aware of with the exercise of reason-
. able dilligence, the canse of such pgriciance,

“

’ 1: 4IA Fxcept Tor gricevances [iled by emloves in the Security and
: Public Safety thit, the partics will make a pood faith effore to

e a5 h ) . ! A :

-ééﬁ hantle lited prievances in a confidential marner. A breach of confi-
e dentiality will not affect the merits of the gricvance.

el

e — e —

Mt Section 2: Gricvance Steps

45 Step Me: Within seven (7) calendar days of teceipt of the
. written gricvance from ‘the emplovels) or hi</ler representativels) the
S sipervisor will schodle a meeting with the emplove(<) and his/her
~ representative{s) to hear the gricvance and return a written decision -

_to lhc caplove(s) and thIhol |oprvctnlattv0f<1 . s
IR qtt Twe: IF dlqcatr~frcd with the supervicor's answor in Step
imc, to be “considered further, the gricvance mist be appealed to the -
g2 Joalpnatcd nqoncv rcprcqenratlvc wrthln ‘Seven, (7} cnlcndﬂr dave from 7814
"t N . 3Tt . ;. +f AT B . ‘Kﬁ"‘- <2
4 * . . T~ +10. . .
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grievances where thc nrhltrnhllltv of lho qnh;ect mtter ls an |s<uc,
a scparate arhitrator shall be appountnd to detcrm:nc the question of
arbitrability unless the pnrtlcs*ngren otherivise. ®here the guestion
of arbitrabjlity is not an’issue, the arbitrator shall only have
athority to determine compliance with the provisions of this Agree-
ment,  The drhitrator shall not have jurisdiction or authority to add
to, amend, modifv, nullify, or ignore in-anv wav the provisions of
this Agreement and shall not make any award which in effect would
grant the Union or the Tmployver any matters which were rot ohtained in
the neeotiation precess,

ARRITRATION PANFL PROCTTUIRFS

51 1. Both parties agrce that there will be a panzi of tuelve (12)
arhitrators selected to hear arbitration cases that me covered wnder
the Agreemédnt between the parties

(]

~‘n—

2 The procedire Tor selecting this panet of twelve (17) arhitratars
i2 as follows:

(A) Both partics will make an attorpt to mteally agree on a
pael of tuetve (127 arhitrators.

(B) Tf mutual sgreement cannot be reacked on the total
twelve (12) arbitrators then the remaining number of arhitrators

needed to complete the pancl will he selected equally hetween the tun
parties,

{C) AMrer one vear from the date the pafel was selected,
cither party shall have the right to climinate up to two (2) arbitra-
tors from the panel.

(DY In replacing the arbitrators that were eliminated from
the pancl the procedire in 1-B ahove shall again be used, but, it is
noted that anv arhitrator eliminated in 1-C above miv not he piaced
hack on the panel.

83 2. The proccdure for selecting an arbitiator frem the pancl to
hcar a particular case is as follows:

{AY Fach arbitrator shall be assigne? a miwber 1 threneh 12

(R) Tn selecting an arhiteator for a ca<e the partiecs shall
diaw five (S) arhitrator mwhers at rondom from the total twelve (12),
Thea the elimination process will he vsed to select one (1) arhitrator
from the group of five (S).
< (CY 1f hoth partics mutpatly disagree with the arbitrator
number that bas been selected in 2-B above then the original procoss
of selecting an arhitrator shown in 2-R above will acain he used,
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- Section 4: “Retroactivity .

- [ -

50  Settiement of grievances mav or mav not he retroactive as the
equitics of particular cases may demand. Tn apv case, where it is
determined that the award should be applied retroactively, cxcept for
administrative errors relating to the pavment of wages, the maximm
period of retroactivity allowed shall he a date nnt carlier than
thirty (3M) calendar davs prior to the initiaticn of the written
gricvance in Step One.  Tmploves who volimtarily terminate their

enp Tovment will have their gricevances immediately withdrawn and will
not henefit by anv later scttlement of a group ericvance,

Section §: FPxclusive Procedure

60 The grievance procedure set out ahove shall he exclusive and
hall replace =nv other grievance procedire for adiustrent of anv
disputes arising from the application and interpretation of this
Agreement,

Scction f: ANwmher of Representatives and Jurisdictions

61 Comcil 24 shall designate a total of up to 750 erievance repre-
sentatives who arc mewbers of the bargaining mmits for the hmgaining
units, -

62 The Union shall designate the jurisdictional aredq for cach
grievance representative and his/her alternate. Fach jurisdictional
avea shall have a similar number of emploves and shall be limited tr a2
reasonable arca to minimize the loss of worl tire and travel giving
consideration for the geographic area, emploving unit, work wmit,
<hift schedule and the right and responsibility of WSHI to represent
the caplove of the hargaining wmit. Jurisdictional areas shall include
other ceaploving imits and/or departments where the numher of emploves
in such mits or departments are too minimal to warrant designation of
aoprievance representative. )

63 Fach lecal thion may appoint one chief steward whem the desig-
nated gricvance representative of the lacal mav consult with ™ tele-
phone pinsuant to the provisions of Article TI, Section © ('T&1cphone
lIsc) in the cvent the gricvance representative nceds advice in inter-
prefing the Agrcement or in handling a gricvarce.

61 In these instances where there is not o desienated erievance
Tepresentative from an emplove's bargaining unit available 1n the same
hiiTding. a Jdesignated gricvance repiosentative from onother ST 777
repiesenfed bargaining wnit or local Thion wifthin the same Fitldine
shail be alloned, pursuant to Paragroph 69, 16 cross hargdining imit
or Incal Thijon Tincs so as to provide gricvance representation, ouch
ShSETiute grievance representative shall obtiin approval Tron his/her-
SN Sr prior To PEOVIAING SiEh sbSUTOES yepresotaiion,

—— g —

65 The tmion shall furnish to_the Fmployer in writing the names of

.. the .gricvance representatives, ‘and their respective jmisdictional

arcas within thirty (30) calendar din s after the effective date of
~this Agreement. Anv changes therete shall he forwarded to the
Fmployer hy the thion as soon as the_chanpes are made,
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Sectiem 7 Ihvinn Frlrvwnunq .

 ———

6R  Union officers and.stewards who are mewbers af the hareaining
mit =hall have the ripht to file a gricvance vhep amv provisian of
thic A-reoment has heop vinlated o vhen the Teplover interpr tation
of the terps and provisiens of (hic Aprocrent lewbs ta g cortiavey »
with the "misn aver spnlication of the ferrs o0 vrovasjope of 1 e
Agreearnl

Gccrron R: Flnccqqinq Crievances

60 The evievant will he permitted a reazeeshie mamint of tine with-
out less 0[ pav to precese a gricvapce Cincleting consttrtion with
desienatad representatives pring to fitme a vrivvnncol Jurine e he
reptitlarly schoduled honrs of erplovment.  The emploe's apervisom
will arranpe o wecting to take nl1cc as =0on s pnc~1hln for th-
mwlmollﬂwhkﬂwrﬂnmnlqwcwmhntu‘ﬂ\wuhrhoﬂnmn1qunmm-
tative's sipervisor,

) . 70 lesignated gricvance representatives will alse be pormitred o
LI Teasnnable ammmt of time witheot 1nss in pav s precess aricvances
: © (inclulimg consnltations) in their jurj<hictioral arcas dovrme their

= - ==reginlacly scheduled hours of amplovment.  Onlv ene deeigrated
gricvance representative will he permitted to pro-css amv ene
grievaitce withonut toss of pav as ghove. Tinther, in o crom grievance
onlv one grievint, appearing withent Iass of pav, <hall be the spohes-
per<on far the growp. {Group prievances are defined as, and Tinited

) to, those gricvarces vhich cover mpore than cne cmplove. ana which

C e invalve Tike circumsiances and facts for the erievimte imvelved )

. Grop gricvances must he <o dosignated at the first step of the

- aricvance procedine and ect forth & Tist af 011 eoploves coverad Iy

gthe pricvanea,

71 Ihe gricvance mecting as provided an Steps Mfoe ) Tee and Thiree
above shall be held diring the gricvant s repular v cchednled hevrs of
cnplovirant imless mteally agreed otherwise,

el - 72 The bLeplover is rot responsihle for anv cormensation of orploves

ey Tor time spent processing prievances outside their sregula Iv scheduled
honrs of caplavment. The Faplover is not rosponsible for anv travel
or whsistence expenses incurred vy aricvants or fnion 1opresentatives
in the processing of gricvarces,

Section 0 Discipline i

(73 The parties recognize the anthority of the fmplover to suspend,

y - 7. Jdemate, discharge or take other appropriate disciplinmy action

. against emplaves for 1ust,cau<e An emloye whe alleees that such )

JwDooaction vas hnt haqod nn 1uqt canse, mrv appaal 2 depotien, suspension,
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discharge, or written reprimand taken by the Tmployer hepinning with
the Third Step of the grievance procedure except that written repri-
mands shall hegin with the Tirst Step of the prievance procedure,

74 An cmploye shall be entitled to the presence of a designated
gricvance representative at an investigatory interview (including
informal cemseling) if he/she vequests one and if the omplove has
reasonahle grounds to believe that the interview may he used to
suppor t disciplinary action against him/her,

75 1f anv discipline is taken against an erplove both the emplove
and tmion will receive copies of this disciplinary action.

Section 10: Exclusion of Probationarv Fmploves

76  Notwithstanding Section @ ahove, the retention or.release of
probationary employes shall not be subject to the g ievance procedure
except those probationary emploves who are relcased mist he advised in
writing of the reasons for the release and (o, at the discretion of
the Personnel Commission, have the right to a hearing before the
Personnel Commissjon,

Section 11: Pav Status of Arhitration Witnesses

77 When an employe is subpoenacd by either party in an arhitration
case that emplove may appear without loss of pav if he/she appears
during his/her reeularly scheduled hours of work providing the testi-
monv given is related to his/her job function or involves matters
he/she has witnessed while perferming his/her job anmd is relevant to
the arhitration case,
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. AR 110 In rhc cvent’ that the vacancy is not filled hv tronsfer of an
- Ca el L emlave tmder provisions of Section 1 of this Art|c1ﬂ the Tmplaver.
R sha1l sclcct from interested aqualified empleves from nther cnmloying 4

mits ot the department Tollowing the seniority rognirements of See- - . s S
- tion 1 of this Article. 1In the event the vacancy is not (illed by s
. transfer, the Baplever mav fill the vacancy in accordance vith the o
. Wisconsin Statutes. -

Section 4.

- 171 For prirpascs of this Article, a permanent vacancy is croated:

(1Y hen the Faplover bas approvel to increase the wnlb Torce ol K
docides ta i1l the new positinns; .

(2} ¥ien anv of the following personnel transactions tihe place
andd the Fmplover decides to replace the previons incwmhent:  torein
ations. transfors ont of the bargaining unit, premotion er demotion;

- (3 If no enplove has indicated a desire tn tran<frr to a vacey
. ard the Faplever Fills ench vacancy by transfer of an capleve from
oo ' annther classification in the sam> silary range and deteorrines thet
the vacated pesition is to be filled, snch position <hal] ¢ sihgect a B
te the pravisions of Section 1 of this Articlo;

.

(1) Traon<fers within the bargaining mit re<nlting Fron either 1, v
TTT2. o0 S ahewe, T T T . . I

i

[

|
iRPR Y

[

7

Sectirn 6

112 1) The applications of the procedures in this Article shall e
) Tinited to a maximen of thice (3) transfers vesulting fiom anv aiven -
. orivingd vacapey. . i 2

172) Tanlaves mav not transfer imder the provisiens of Sction |
' nl this Article more nften than once everyv <iy months,

3) huploves transferring imder the provisions of this Miticte 1
shall not he eligihle far pavment of moving cxpenses hy the Fmplavey. 3

- (1) To cases of involimtary transfers, the Tmplover will reim- ! 3
- hit 20 erploves in aceardince vith Wisconsin Statutes 20,917,

Section O

31t is expressiy mmderstood that transfer rights under Article VI
smmersade vecall or reinstatemont :lﬂhtq tder Article VITT.

Section 7: ' - )

-
" -

* - 2

'H1Ir the IMplnvet conducts ‘interviews related to the transfer

PIDLOJHI“‘HHJ the lntcrv1cw is comducted in the emplove’s assigned
< heaviprtery': ciev ncrqunv and reasanable time for such imoerviey
chal? b’ l|lhnur“'n¢¢ nr pav,
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Section 2: General Layoff Procedures

may volunteer ‘to be separated from emplovment
a Jess senior cmplove wi with fhe miarantee that tlie Tmployer will.not
- chalTenpe the more scnior cmploye’s eligihility Tor wicmplovment .

reasd”ﬁﬁIE"ofrEF'of re emp
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ARTICLE VIII
Layof{ Procedure

Section 1: Application of Lavoff

115 The Union recognizes the right of the Employer to lavoff
emploves or to reduce their hours of employment in accordance with
the procedures set forth in this Article. Such procedures, however,
shall not apply to:

(A) Temporarv layoff of less than twenty (Z0) consecutive
calendar davs; and/or

(R) Seasonal layoff of seasonal cmploves; and/or

{C) School vear emploves at institutions and schools,
during recesses in the academic vear and/or summer

unless the parties mutuallv agree to applv all or part of the prece-
dures to such situations.

116 When a tavoff occurs, the following general rules shall applv:

(A} Tavel{ shall he by emploving wnit within the bargaining
mmit.

(B) Lavoff shall he hv class as sct forth in job specifications.

(C) Tmployes within the emploving wmit within the same class
shall he ranked hy seniority as defined in Article V, Section )
with the Teast senior cmplove laid off first, except that the
Tmplover mav exercise one of the two following options:

(1) the Fmlover mav lavof[ out of line seniority to main-
tain a rcasenable affirmative action program or where there
is a demonstrable necd for special skills. The Employer

. shall provide the lInion with information relating to the
excrcise ol these cxemptions 7f So requested.

(2) The Fmplover may exempt 5% of the rmp]o;oe within an
. employing wnit w1tf]n the same class from the layoff proce-
dure; howcver such §% shall not he icss than one pcrqon

M With the wgrccment gf Eﬁg Fmplover, a nnrc senior cmplove |
in Ticu of the lavoff of

Wt i
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_Eggppnqatlon ‘imlcss that c?giovc. at a lnter pplnt in time, rciuqeq a
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5 B ‘; «‘-, " f” Ier'rl term, r'nqslm'r."' i the e ClraT Wi thin llw tm; Sloy=%
e g it (otier than :tmlcnt cnq\lnvcv.) who are not in federally funded
ST ’ 7 pasitions shat) ho l.‘nrl nIT prlnr to lavine off haruaining mit
C ;- -\~=“vvmplnw-- “- i R . '
. ‘{: A _J\a v ot T, " .'* _, . . ) , -
. BN ’_‘. __(_._3‘-;.’,; :'- r R . W ! v
- ufe: Section 3: l\ntncr- of |m'nl'f
- ' PP : [ S T S G 3 S, -
) I b I(.‘" Impchding I;l;ml'f ln the event managoment hecomes awnre of
N . - an impending reduction in work force, they witl notify the linion
as soon as practicahle but not less thm thirty (30) davs with
\ respect tn the impending rcduc'tmn and will also infoam the
L , imion, if the informaiion’is then availahle, of the classos in
5 :"..,’ af = - - - .
Ty QiR which the Yavefls are to ofonr ind the approximtie mmber of
o R positions to he eliminated,  The Peion mav also yeqrest a meeting
: hyi » - ot o s - S L] e = - euinhiy - H -
LR, e with monagement after notification of the imponding Twaof for
- 531" W —_—— e —_ -m——— = - . = - - - . o
Lt T the pinposcsTof a mitva] ‘exchanpe ol informaticn then mailahle
o the matter.,” & 777 T
118 B,  Actnal layoff. In the cvent of an actunl ltaveafll, anagrement
- wil! notify the affected ciplove(s) in writine not Jocs than twe
A7) weeke in advance of the lavoff date and vitl zen! a copy of
sich netice to the Toacal lnion and ALSCMI Croimcid 24, -
119 Where patices nre sent hy first class marl, the tir> shall bepin
- ta ran on the date of mailing the notice.
B Section 4 Reduction in Hours
; 120 In the event that mnagement determines to redoce wark hours, it
may, At its option, reduce the wechly schedul~d honrs of sene or all
e 'C'mplm'oq hyv class within an cnvplnvmn tnit to not loss than thistv-twn
i@gf“:“",‘f,i. . - (32) haurs per week and such reduction shall nnt e considared a
A T lavolf, excopt that snch reduction shall not tast for longer than fom
o (1) woeks at anv given time, wnless mutnally agreed otheorwise, If
Lo manacement Jdetermines, at its option, to reduce the weekly homs of
ST com: of the emploves within the same class within an cmploying et
T the emplove(=) who will werk the reduced bom s will be determined on
S the Tasas of senioritv with the least senior emplavels ) working the
. reduced Tonres| . o ’ T
R - .
Section S: Daptove Options lpon Notification of Lavoff
171 Iollewiae notification of lavoff the empiove shall decide on
which of the followine options he/she shall eyreise:
- A, Transfer in Ticu of Lavoff: '
P A
TR 122 Prier to the lavell effective date the affectod cnnlove mav
Dl e 1y - e . - -
it tranefer as follows: .
PR 3 o T o
T .l "".{:'. . N
5’3;-':_1%;@;;,;;;- (1} ®ithin the Depavtment - -
- L-“.;-rz.:. E‘.. ,
{{tﬁi‘f’??ﬁs?‘f’ . a.  The emioye shall he pfforded the appes tunity to
;-;‘;’;;‘ai‘;s“ transfer .laterallv to permanent vac.nt positions
SR . - in the same class in anv emmlaving it within the

36
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in accondance with the provisions of
Article VIT, Section 3.

department

x

The loye may file a request for transfer with
any employing wunit ip the department, and with
approval of the appointing authority, may he
appointéd to anv pérmanent vacancv in any other
CTass Tof Which he/she meets the necossary
qualifications in the same or commtérpart pay
range as the position occipiad af the time of
notification of Taveff. ~~ ~~ = 7 )

(2) Between Departments --

The employe may file a request for transfer to any
department in state service. lpon approval of that
department, such emplaye may be appointed to any perma-
nent vacancy in a class for which he/she meets the
necessary qualifications in the same or counterpart
pay range as the position occupied at the time of
notification of layoff. — T T

=

Lavoff:

Within five (S) calendar days of notification of layoff,
- the employe -shalT elect-to bump, Tequest a volimtary demo-
tion or be scparated in accordance with the Tayoff notice,

(1) Bumping.

a. Within the employing tmit within the bargaining

unit, any employe who is in the hargaining wnit,

or any emplove who is promoted out of the hargain-

ing it into another harpaining mmit or into a
supervisory position and is scrving a probation-

ary period for that promotion from the bargaining
mit, my elect to lmp downward to a lower class

in the same series or bump to a class within the
cemploving unit in which they had previously

obtained pcrmanent status in the classified =er-

vice and which jis in the same or a Jower pay range

as the position occupied at the time of notifica-
tion of TayolT. - -

>

An emplove humping under B. (1)(a) above shall he
appointed to anv permancnt vacancy in that Tower”
cJass. In the évent no permanent vacancv exists

- in that same or Jower class, the empiove shall he
inclided with those emploves occupving a position

.7 .in-that c1ass and Thc TayofT procediie Set Torth -

© in Section 2 of this Article shall apply.
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© 7 {2) Volmitary Defntion: o : . o
P . (’;“-["-; e ':lp:,,(;'»‘r,“.ﬂ :é_-,- . L . cos ', o ] )
. - c. - - For purposes of this Article, Volimtary Demotion is the .
- PEER . 4, b — ——— e - -
- T

. " movement 'of an cmploye to a vacant permanent position

. : “"1in a class it a lower pay range in which Thé Giplove
o o Tad ficver aftained permancnt status in cliss. With the

' approval of the Fmployer, the cmplaye mav volhmtarily

_dcmote to a vacant permancnt position Tor ihich hz/<he
Tsquatified. o

(3) Separation:
Tf an employe has been notified of lavoff and has not
chosen to or hecn able to retain emplcyment by utifiz-
X ing the apportimities of A, A.71) and B.12] above,
he/she shall he separated in accordance with #ha Tivoeff
notice. T - T

section 6: Recall -
128 When a permancnt vacancy occurs in the emploving unit an.d e -
classles) from Vhich an emplove was laid off, or could have Fmped to LT
imnder Section 5(BY1)(a), the emplove shall he Tecal Téd according to - 7 S
) seniorityv. vith the most scnior employe recatled first. A laid off . : RS
erploye who Tai1§ to respond to a recall offer within Tive (5) work R
davs of the offer or who fails to accept 3 reasonahle SFF6r of recald f AR

within five (5) work davs of “the ofTer or wha 1pnn accrptance of ihe

olfer fail= to he avaiTable for work within fen (10} wark dave of the
Coffer, <hall forfeit any Turther recall righti “1T due to extentina

circimstarces the emplove is unable to report for dutv within ton

(10} work Jay<"of the offer or make other arrangements with the )

Feplover, the cnployé SHall not forfeit the rieht to recall when .

other permanent vacancies occur.

129 The emplove’s right to recall shall exist for a period of [y SN
(5) vears from the date of lavolf or intil he/che is cnploved ir o !
position in a class Tn the samé or Coimterpart pay Fanne as the elass LT
from wWhich the eiplove s originalTv Taid of I', Whichever ocdtin s E
* o= e e e e e e i -
first. . ..
Section 7: Reinstatement
Ao Within the Department:
130 fnv employe who i+ 110d of f may file a request within the
dopartnent Tar which he/she warked to £i11 a permanent vacancy in o
ceploving it ather than that from vhich he/sheé was 1hid off. An
coploye who has filed such a reauest will he appainted to a Porma-
nent vacancy wWithin fhat €nployiing tmit in the classfe<) fier which
- the ‘employe. wis 1aid ofT or could have humped to wmder ection 21R)
—_ Rl A — - g T mAm— e - — - T — T ~ = 3
{THa).” Such reinstatement shall Fe By Scniorftvs with the most
senior emplove reinstated Tirst., T T
* -J: _;: o 5 "'. E :” - .
A.";“ " ' . Yot r'\" ” e, '
- A ; v . R .._ . ’_ . .2 -
r -t ~ L Ve v )| [ - i -
_ . - . ‘_t“ "- ) "\’r -‘, . -.‘);!‘J‘. -»..‘ '38" ) - _
. . ’ - 14‘_ P s P ' . ' '
’ A ’ G, .
3—1 i . ¢ T, e i: .'mjﬁ -, ’-‘-n-w:",‘. -‘,“}I‘; :;‘:‘MH ':L ‘a” v - . 13 ) .
- . * * - - ~ i T " T “
N . (’"_” ‘.\ " ‘Eﬁ.,‘b:' ‘u‘ - ;:iﬁ‘ﬂ, K “;’)“. . - 3 - ,.-‘: - SR
o T N ¥ LT
R T R SR Ry SRS SR o
- oF PR “ . [ - v T L Tes - vt
! sy :':h:f f-&’\ e -7 " - ~ s .'-‘.. .': ""i' :“'.*'J * S v : * N
A B oo v oL s L VL T TP S P TR P , -
S RS TR R e e e s s L L et '




g T s o e T REEGLY i SRy g LY
g;“fl:ﬁtt‘ug:{‘?:f;fi_,fa‘ A TL :}f,-,‘ S B
Yot e PR T

Y
2k, .
Sed e T CEEEE

LN [
g EE - L) _
el $2 e te » =, B = w . -
bt

I .- " . - '

{1 A #
. wel n A, AN e - :
I 1 e T ' [ T T ' RS F
PN EM . -
s

T B - Al . - Y SER T - = =
T i B ISR S .
U .‘)1 v PEEITERN e ey .

D
-y - -

ff';«_: R
* .7 ., - B, Other.Departments . ‘

.
Es .ot bk
K rr e 7

.

" ERE -7 . I

P ~ .

“fi 13105 C Anv.employe who is ldid off may file a.request for employ-
"~ .-/ment with any or all .departments in state service. - lipon approval of
that department, an employe may be appointed to any permanent vacancy
in a class for which he/she meets the necessarvy qualiFications in the
same, counterpart or lower pay range as the position from which he/she

was laid o

it
< e

C. Emplbye Response

A laid off emplove, having filed a request for reinstate-
ment, who fails to respond To a reinstatement of for within five (5)
work days of the offer or who FTails to accept a rcasonahle reinstate-
ment offer within five (5) vwork davs of the offer or who Upon accep-
tance of the offér fails to he availahle for work within ten (T0T work
days of the offer shall forfeit any furthcr reinstatement rights. ~Tf~
diie"to extenuating circumstances the employe is umable to report for
‘duty within tén (107 work days of the offTer or mike other arrangements
with the Emplover, the emplove shall not ForTeit the Tight T6 Fein-
statement when other permanent vacancies occur. o

D. Duration

The opportunity for reinstatement imder this Article shall
exist for a period of five [5) vears from the date of lavolf or wmtil
the employe is employed in a position in a ciass in the same or
countérpart pav range as the class from which the emplove was origi-
nally Taid off, whichever occurs First. — T T

Section 8: A Reasonahle Offer

A reasonable offer of recall or reinstatement is defined as an
offer of a job:

(1) with an assigned headquarters located less than forty
(40) miles Trom the cmploye's Tome unless the omplove’s worhsite prior
to his/licr TayofF was at a greater distance Trom his/Fer home iR wHich
casc a_job offer shall he reasonahle if the hcadqiarters of the posi-
tion offered is no Turthér from the emplove's Tiome than was the dig-
tance of the previots worksite, and T T T

(2) the numher of work hours required docs not vary suh-

stantially from the numher of hours previousTv alTocated to the posi-
tion from which the emplove was Taid of [, and o

(3) the pay range of the position offered is no more than

two (2} pay ranpes Tower than the pav vange of the position from which

the emplove was 1aid off imless the cmploye's riate of pav 4t fhe time
- of "layolF is miifitained "ifi the position olfcred. o T

Section 9; Salary

N A.  Tipon humping, a_n cmplove shall retain his/her current rate
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