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Nature of the Case 

This case involves a charge of discrimination which alleges that re- 
spondent discriminated against complainant on the basis of handicap when it 
discharged him from his Library Services Assistant 2 position. An Initial 
Determination was issued on May 17, 1985, by one of the Commission’s equal 
rights investigators findmg No Probable Cause to believe that complainant had 
been discriminated against as alleged. Complainant appealed this finding and 
a hearing on the issue of probable. cause was scheduled for November 8. 1985. 
This hearing was postponed at the request of the parties pending the outcome 
of a related grievance arbitration. The arbitration decision was issued on 
January 30, 1986, and concluded that respondent had just cause for discharg- 
ing complamant. The hearing on the issue of probable cause was rescheduled 
for January 27 and 28, 1987. On November 7, 1986, respondent filed a Motion to 
Dismiss on the basis of res Judicata and collateral estoppel. In an Interim 
Decision and Order dated December 18. 1986, the Commission denied the Motion. 
The hearing scheduled for January 27 and 28, 1987. was subsequently post- 
poned while the parties pursued the possibility of settlement. Settlement was 
not achieved and a hearing on the issue of probable cause as well as on the 
merits was held March 8 and 9. 1990. 

Findines of Fact 

1. Complainant was initially hired by respondent. as a Limited Term 
Employe (LTE) in its Memorial Library. Complainant was hired into a perma- 
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nent position m 1969 in the Memorial Library, after being provided the oppor- 

tunity to test for the position through an oral examination m lieu of a written 
test. Complainant’s position was classified at the Library Services Assistant 2 
level at the time of his termination on July 13, 1984. 

2. Complainant’s supervisor and leadworker were aware that he was a 
slow learner. At hearing, the parties stipulated that complainant was handi- 
capped as defined in $111.32(8), Stats. 

3. At all times relevant to this matter, complainant was assigned to the 
Library’s Circulation Department. This department was composed of a window 
team, a fines team, and a shelving team. Complainant, during his employment 

in the subject position, was assigned at one time or another to work on each of 
these teams. Complainant was assigned to the shelving team in 1977 and 
worked primarily on the shelving team until the date of his termination. 

4. The duties and responsibilities of complainant’s position according to 
position descriptions signed by complamant m 1972, 1975, and 1976 included: 
searching for overdue books m the stacks and verifying their call numbers 
through use of the shelf list; fllmg of overdue charge cards into the IBM file; 
searching for books not located by patrons the previous day; and searching 
for lost books. 

5. According to a position description signed by complainant in 1980, 
the dutxs and responsibilities of his posltlon included: 

A. Shelving of books in call number order in book stacks. 
al. Places books in call number order on book trucks and 

shelves books in proper place m the stacks. 
a2. Reshelves books that are out of shelf-list order and 

shelves books left in the stacks by patrons. 
a3. Shifts books as stack areas become overcrowded. 

B. Clerxal procedures related to the maintenance of the 
Cxculatlon charge-out file. 

bl Key-punch all charge-out cards by category, status 
and date to be returned on an IBM 126 punch using master cylin- 
ders for each category. Put punched cards in call number order 
for filing 

b2. Files IBM charge-out cards in the master file by call 
number. 

b3. Discharges IBM master cards by matching master and 
carbon cards for books that have been returned. 

b4. Retrieves books for patrons from storage areas and as- 
slsts patrons with diffxulties in locating books m the stacks. 
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C. Prepares books from book returns, bindery, marking room and 
internal use for shelvmg. 

Cl. Empties all book returns and book trucks from mark- 
ing room and bmdery. Dispatches books to proper stack level. 
Carbon and bindery cards are counted, recorded by category and 
put in call number order for discharging 

c2. Checks all books returned from Circulation for tattle- 
tape and Inserts strip in books that do not have tape. 

c3. Checks carrels, tables and xerox machines daily for 
books left by patrons. Books are counted, recorded and dispatched 
to proper stack level. 

D. Searches in stacks for bound periodlcal overdoes for the cir- 
culatlon offlce and sees to the dtscharge of periodical carbon 
cards. 

E. Miscellaneous duties such as shifting and tattle-taping. 

6. According to a position description signed by complainant in 1981, 
his duties and responsibilities included all those listed in the 1980 position de- 
scription except that Goal E had been eliminated and replaced with the follow- 
ing Goals: 

E. Prepares books for future use in an automated circulation 
system 

cl. Attaches bar code labels to books and source documents 
and fills in call number, location, type and size information on 
those documents. 

e2. Enters data from source documents on an IBM 3270 
terminal to create circulation files. 

e3. Using printout, revises entries by checking printout 
against the source documents. 

F. Retrieves and charges out books requested by Inter-Library 
Loan. 

G. Returns books in Lost and Found to the proper library depart- 
ment or other library. 

H. Miscellaneous dutles such as shifting, substituting for absent 
staff and assisting at public service desks dung peak periods. 

7. Complainant’s work performance from March 1, 1970, to March 1, 
1971, was evaluated by his supervisor Susan Ubbelohde who rated his perfor- 
mance as “very good ” 
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8. Complainant’s work performance from April 1, 1971, to March 31, 
1974, was evaluated annually by his supervisor Faith U’Ren who rated his per- 
formance as “satisfactory.” 

9. Complainant’s work performance from April 1, 1974, to March 3 1, 
1975, was evaluated by his supervisor Faith U’Ren who rated his performance 
as “satisfactory” and commented that: 

Duane is very reliable in attendance and punctuality. He is very 
accurate in his work. He tends to let his personal problems affect 
his work. He also has personal conflicts with other members of 
the team. He socializes with staff members in other departments 
which slows down his work 

10. Complainant’s work performance from April 1, 1975, to March 31, 
1976, was evaluated by his supervisor Janet Bailey who rated his performance 
as “unsatisfactory” and commented in summary that: 

Duane is unable to set priorities and apportion his various du- 
ties to get them all done each day. By spending an excessive 
amount of time on his favorite job, searching books not located 
by patrons, he is neglecting other duties. He must learn to budget 
his time, and work within that time limit to finish his work. 

11. Complainant’s work performance from April 1, 1976, to March 31 
1977, was evaluated by his supervisor William Patch who rated his perfor- 
mance as “satisfactory.” 

12. Complainant’s work performance from April 1, 1977, to March 31 
1978, was evaluated by his supervisor William Patch who rated his perfor- 
mance as “unsatisfactory” and commented as follows: 

Mr. Fischer continues, as last year, doing satisfactory work at the 
exit lanes and unsatisfactory work for the stacking team. In spite 
of the evidence that he tries to improve, he still is not able to 
finish his work in a reasonable time, compared to other members 
of the stacking team. Because of this lack of improvement, I must 
regretfully evaluate his work as unsatisfactory. 

13. Complainant’s work performance from April 1, 1978, to March 31, 
1979, was evaluated by his supervisor Kathleen Jordan who rated his perfor- 
mance as “satisfactory” and commented as follows: 
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In the past two years Duane received an unsatisfactory 
rating. We are raismg his rating this year with two Intentions in 
mind (1) to give credit for improvements during the past year 
and (2) to act as an incentive for continuing positive efforts on 
his part. 

Duane has several outstanding quaIlties: attendance, 
punctuality, and thoroughness. Although he may not enjoy the 
pressures of working at the exit lane, he does not only a thorough 
inspection job but is a great help in terms of stopping people who 
bring food and drink into the building and in terms of accom- 
plishing extra tasks while he has free time. 

He has improved in the following areas in the past year. 
In terms of quantity of work. Duane has paid more attention to 
organizing his work load. In terms of adaptability, he has tried to 
accept constructive criticism and adapt as best he can. He makes 
an effort to understand new procedures and carry through ef- 
fectively. 

If we can fmd more notxeable improvements, particularly 
in the areas of budgeting time and therefore working efficiently, 
we hope to be able to give Duane more responsibility in his work 
and decrease the amount of time he has to sit at an exit lane. 

Duane’s major weak areas are the following: 

1. Completing his tasks m an efftctent manner so that he is as- 
suming an established fair share of the team workload. 

2. Being able to establish priorities in completing tasks effi- 
ciently and not being so compulsively thorough on one task that 
others are left by the wayside. 

3. Needing monitoring of his work and his whereabouts. 

14. Complainant’s work performance from January 1, 1979, to 
December 31, 1979, was evaluated by his supervisor Ms. Jordan who rated his 
performance as “satisfactory” to “very good” and commented that. 

Duane has made substantial efforts to improve in terms of quan- 
tity, dependability and m his relations with co-workers He has 
always been very accurate m his work and shown much interest 
in the quality of service provided by the department. He has re- 
organized his priorities in handling his work and this has led to 
noticeable improvements m hts shelvmg assignment. 
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15. In a memo dated July 11, 1979, the Memorial Library established 
shelving standard for members of the shelving team. This memo indicated as 

follows, in pertinent part: 

SHELVING STANDARDS 

Loading time - One book truck per 30 minutes 
Shelving time - One book truck per hour 
Error rate for truck loading - 1% 
Error rate for shelving - 2% 

TESTED AVERAGES - SHELVING TIME 

178 books per hour - sample includes new employees 
195 books per hour - includes only staff employed beyond six 

months 

TESTED AVERAGES - SHELVING ERROR RATE 

.021% includes new employees 
016% only staff employed beyond six months 

TESTED AVERAGES TRUCK LOADING ERROR RATE 

.0076 includes new employees 

.0042 only staff employed beyond six months 

SAMPLES OF NEW STAFF 

Shelving time 108 books, 50 minutes 
235 books, 90 minutes 
166 books. 60 minutes 

These standards were based on book counts supplied by the surveyed employ- 
ees. These standards were subsequently posted and generally applied to all 
employees assigned shelving duties Complainant, however, was required to 
shelve only 180 books per day and had approximately 3 hours to complete this 
shelvmg. Complainant was able to satisfy this standard until some time m 1981 
or 1982 

16. Complamant’s work performance from February 28, 1980, to 
March 1, 1981, was evaluated by his supervisor MS Jordan who rated his per- 
formance as “very good” and commented that: 

Duane’s work has always been extremely accurate and careful. 
He has taken on new duties this year in which this talent is par- 
ticularly useful. Duane has made substantial efforts to improve 
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the quantity of work he is able to perform and has been success- 
ful m this regard. He also takes great interest in all phases of the 
work and has been able to acquire knowledge and proficiency in 
work that had not normally been assigned to him. 

17. Complainant’s work performance from April of 1981 to March of 
1982 was evaluated by his supervisor Ms. Jordan who rated his performance as 
“satisfactory” and commented that: 

Duane is extremely accurate m his clerical and shelving assign- 
ments. He is very responsible in punctuality and attendance. He 
is knowledgeable of the work of the department. He needs to im- 
prove the quantity of work he can perform and the speed at 
which he performs various tasks. He also needs to discontinue 
some work habits that impeded his ability to finish his own as- 
signments such as checking up on work that is not his respon- 
sibility and over-organizing his own work. 

18. On March 1, 1982, Ms Jordan met with complainant and his umon 
representative to discuss problems she had observed with complainant’s work 
performance. The primary problems mentioned by Ms. Jordan at this meeting 
were complamant’s performance of duties assigned to other positions and his 
failure to complete his own duties rn a timely fashion. Ms. Jordan gave com- 
plainant the following directtves at th:s meetmg: 

1 Stop interfering with other workers; 
2. Improve speed in shelving and other tasks; 
3. Stop checking and revlstng the work of other employees; 
4. Stop adding unnecessary stages to the shelving process; 
5. Learn the difference between constructive and destructive 
criticism. 

Ms. Jordan issued complamant an oral reprimand at this meetmg; gave com- 
plainant two days to decide whether he wanted counseling in methods de- 
slgned to improve his speed in the performance of his duties and in following 
established procedures; and advlsed complamant that continued performance 
problems would result In a written reprimand Complainant was verbally 
abusive to Ms. Jordan at this meeting. Complainant subsequently declined to 
accept the counseling offered by Ms. Jordan. 

19 Prior to March 1, 1982, in response to her observation that com- 
plainant was not completing his work in a timely fashion, Ms. Jordan walked 
complainant through his duties more than once. Complainant’s assignment, in 
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regard to books left in study carrels, was to pick up the books left in the car- 

rels by library patrons, look at the back of the book to see if it was checked out, 
take the books collected from the carrels downstairs, count these books, and 
place them in the reshelving boxes. Ms. Jordan observed complainant doing 

unassigned tasks such as rearranging the furniture in the study carrels and 
advised complamant not to do these unassigned tasks. Ms. Jordan also observed 

that it sometimes took complainant from early morning through the afternoon 
to complete his study carrels assignment, an assignment she felt should take 
complainant l-l/Z to 2-l/2 hours, and advised complainant that this assign- 
ment was taking him too long to complete. Complainant’s assignment, in re- 
gard to shelving books in his work room, was to unload the books which came 
to his room in bins on a conveyor belt; place them on the metal shelves in his 
work room; and to later transfer these books to his library cart (truck) in call 
number order for shelving in the library. Ms. Jordan observed complainant 
placing the books in call number order on the metal shelves in his work room 
and advised him that he should no longer do this because it was unnecessary 
and was consuming too much of his work time. During these “walk-throughs,” 
Ms. Jordan gave complainant very detailed instructions on the procedures and 
priorities to be followed. 

20. MS Jordan issued complainant a second oral reprimand in May of 
1982 based on her observation that complainant’s work performance had not 
improved. Ms. Jordan dlrected complamant at this time to: 

1. Discontinue shelvmg books m New Book Shelf Room. This had 
been one of complainant’s assignments but Ms. Jordan had ob- 
served him, prior to March of 1982, performmg some of the duties 
of other staff assigned to this room, particularly those duties re- 
lated to removing books which had been there more than the al- 
lotted time. Ms. Jordan had advised him in March of 1982 to dis- 
continue performing these unassigned duties but had observed 
complainant continuing to do so after that time. 

2. Stop interfering wth New Book Shelf clerical functions 

3. Follow correct procedures in the work room such as putting 
books m call number order only when they are transferred from 
the metal shelves to the cart. 

4 Improve speed particularly in handling book returns and 
shelving. 
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5. Stop disruptmg the activities of other staff. 

21. In September of 1982, Ms. Jordan issued an oral reprimand to com- 

plamant based on her observation that complainant’s work performance had 

failed to improve. Complainant denied that there were problems with his work 

performance. Complainant became physically ill after his meeting with 

Ms. Jordan to discuss the reprimand and had to be hospitalized. 

22. On December 14, 1982, Ms. Jordan issued a written reprimand to 

complainant which stated as follows, in pertinent part: 

At this pomt, I feel that the written reprimand is necessary 
because you have not shown a consistent and sustained ability to 
perform a fair share of the work load and to respond to our ef- 
forts at correcting your unacceptable performance. 

I have been keeping a count of the books that go to your floor for 
shelving and how much has been done by you. As of Friday, 
November 26, 1982, there were 800 books m the workroom to be 
shelved As of Friday, December 10 at 8:00 a.m., there were 1398 
books to be shelved In monitoring the number of boxes that ar- 
wed, the call numbers of the loaded trucks and the number of 
boxes emptied, 1 dlscovered that you accomplished very little. In 
fact, you emptied 20-25 boxes and shelved between 250-300 books 
in a 10 work day period. 

You have a minimum of 3 hours per day in which you are to 
shelve books and maintain your workroom. Allowing for two 
days of vacation that you took during this period, you had 24 work 
hours available for shelving. By departmental standards, a 
shelver is to load a truck in 30 minutes and shelve between 178- 
195 books per hour. In 24 hours you shelved one truck and loaded 
one truck of approximately 200 volumes each. You emptied 20-25 
boxes of books. I believe this illustrates the fact that fifty per- 
cent of your work is being done below departmental standards. 
To further Illustrate, at our request, because your workroom was 
backed up, one student assistant assigned to your workroom on 
Friday, December 10, emptied 13 boxes, loaded two trucks and 
shelved one truck in a period of five hours This is more than 
you have accomphshed in 24 hours. The slime deficiencies in 
production apply to your work in Room 166, on book returns and 
at the circulation charge file. 

At this point, I must tell you that you are expected to meet mmi- 
ma1 standards by performmg a fair share of the work load m or- 
der to avoid further disciplinary action I expect this to be ac- 
complished by March 1, 1983. 
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23. In a memo to complainant dated March 4, 1983, Judith Tuttle, 
Ms. Jordan’s supervisor, stated as follows, in pertinent part: 

After looking at all the workrooms, which I do on an occasional 
basis, I think that on a comparative basis you have too many 
books sitting in you workroom. 

Considering the recent reprimand, I wanted you to know, up 
front, that we will be counting the books remaining in your 
workroom on an every-other-day basts (M.W,F). I don’t want to 
make you nervous about this but 1 do want you to be accountable 
for your work and to know what is expected. I will ask Tom Hefko 
to do the counting and to begin the week of March 7 and end the 
week of March 28. 

24. During the entire period of his employment at Memorial Library, 
complainant’s supervisors and lcad workers had provided to him detailed 
written and oral instructions as to the procedures to follow and priorities to set 
in performmg his duties and the reasons for these procedures and priorities; 
had on several occauons walked through his duties with him to determine 
whether he was following proper procedures and setting proper priorities and 
to instruct him as to proper procedures and prlorities; and repeatedly asked 
him if he needed further training or other assistance. Complainant’s response 
varied from silence (no response), to indications that he knew what was 
expected and what was to be done to stating that he had his reasons for 
following the procedures that he did, that the procedures his supervisors had 
directed he follow were wrong, that he intended to continue carrying out his 
assignments in the manner he had been carrying them out, and that he did 
not want retraining. On one occasion, after a counseling discussion with Ms. 
Jordan relating to his work assignment in Room 166, complainant refused to do 
the work she directed him to do and swore at her. 

25. Some time in April of 1983, complainant provided to respondent a 
document dated April 4, 1983, signed by W. L. Washburn, M. D. It was apparent 
from the copy provided to respondent that only part of the original document 
was being provided. It stated as follows: 

This patient does have recurrent labyrinthitis for which he has 
been seen both by Doctors J. K. Scott and Gamber Tegtmeyer. He 
is presently on an anti-depressant, Amitriptyline 75 mgs., two at 
bedtime and also he uses an antthistamme preparation to im- 
prove the dizziness that he experiences with his labyrinthitis. 
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When he comes under severe pressure at this job, he develops an 
acute anxiety reaction which is accompanied by severe headache, 
nausea and vomiting. This has resulted in the necessity to hospi- 
talize him for sedation and intravenous fluids. His last hospital- 
ization was overnight in September of 1982, for this condition. 
He has no poor social habits, e.g., smoking or drinking. 

In conclusion, I would say that Duane Fischer has social pres- 
sures with which he sometimes finds difficulty in coping. These 
are manifested mostly m his job. He. is under severe stress be- 
cause he feels that his job is m Jeopardy His abilities apparently 
are linuted. I hope this will be of some help to you in aidmg 
Duane wth the resolution of his problems. Should you need any 
further information, please feel free to call. 

26. In a memo to complainant dated June 2, 1983, Sandra Pfahler, 
Assistant Director for Budget and Personnel of UW-Madison’s hbrary system, 
stated as follows: 

I received a copy of the April 4. 1983 note from your physxian. 
It is difficult for me to determine what accommodation you are 
seeking. To make an appropriate determination, we need addi- 
tional specific information. For example, how does your handi- 
cap affect the type of supervision you receive? What type of 
pressure is “severe pressure?” Can you be expected to fully per- 
form your job-related responsibihties? It would facilitate. matters 
if I could obtain this information directly from your physician. 
Attached IS a medical Information release form for your signa- 
ture. This must be returned to me before 1 can send a letter to 
your physIcian requesting more information on your handicap. 
You agreed that I could contact Dr. Washburn in writing. 
Attached is a copy of the letter that I will send to him as soon as 
you return the signed release form. 

Please remember that it is your obligation to provide this me&Cal 
information to us and that any cost incurred must be your re- 
sponsibillty. 

Complainant signed the medical information release form m August of 1983. 
27. Ms. Pfahler directed a letter to Dr. Washburn on August 27, 1983, 

which stated as follows, in pertinent part: 

We need to know more about the nature of Duane’s handicap;, 
what the specific characteristics of it are, and how they impact 
on this job as defined by the position description which is en- 
closed. The questions that we need answered are: 

1. How does his handicap affect Ius supervision? 
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2. What is your definition of severe pressure? 

3. You have stated that his abilities are ltmited. Can he 
perform job duties described in the position description? 

4. How does his handicap affect his response to corrective 
measures taken by supervisor? 

Any information which you can give us in more clearly defining 
Duane’s handicap would be very helpful. It is important that we 
have this informatton from you as soon as possible. 

28. On or around June 28, 1983, Ms. Jordan completed an evaluation of 
complainant’s work performance for the previous SIX months which stated as 
follows, in pertinent part: 

Efficient oreanization of time and work load--Duane has substan- 
tial problems in this area. He spends inordmate amounts of time 
in the work room cleanmg up when there 1s actual work to do. 
HIS work room was, in the past, over-organized with books in call 
number order on the shelves. In the last few months, this has 
changed to boxes not being emptied, trucks not put in order. This 
LS in spite of direct orders to the contrary In every assignment 
he performs he takes much more time than is necessary due to 
his constant rearrangement of materials and time-wasting ges- 
tures. He is not spending his time completing his assigned 
work.... 

st.g E a Ii hmen er orman --Duane ac- 
cepts only his own priorities for performing procedures in spite 
of counseling to point out the inefficacy of his choices. There 
are clearly defined methods and time limits and limits to the ex- 
tent of searching, rechecking and organizing that is to be done. 
Duane has chosen to ignore these directions and continues to put 
an emphasis on the things he considers important to the detri- 
ment of his ability to finish his work in an appropriate time. 

Abilitv to oerform an acceotable amount of work--In shelvmg, 
Duane is accomphshing 50% less than what is expected. In cleri- 
cal functions, he 1s slower than the other workers but it 1s not 
quite as far below standards. In the processing of returned books 
and books used within the building he is below standards to the 
extent that it causes problems and increases the work for those 
who follow him in the schedule. 

g Hih r rformed--Duane is very 
accurate in everything that he does. 

Adeauate knowledge of orocedures and uolicies and services and 
the abihtv to apply effectively--Duane IS very knowledgeable 
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about the procedures we perform on the shelving team. In 
application of what he knows, Duane tends to be very rigid and 
restrictive in interpretation and resists instruction to handle a 
procedure differently. 

Skills in communication with the oublic--Duane is polite and 
helpful with the public and usually willing to help but this expo- 
sure has been limited to basic informational services and chance 
encounters in the work room. He is easily pressured and often 
visibly nervous so I have had serious hesitations about training 
him for the Circulation desk where pressures are substantial, de- 
cision making necessary and work must be done quickly. 

Constructive work habits--In terms of promptness and use of time 
off Duane is fine. However, his inability to get his work done is 
most definitely a result of the ways in which he uses his time. He 
spends time checking on the whereabouts of other staff, the daily 
schedule and on the work of other staff. He also looks for errors 
of other workers which is not his assignment or business. 

Contribution to oositive staff and Dublic relations--Duane’s rela- 
tlonship with other staff can be quite affected by the small vol- 
ume of work he produces He has, at times, caused substantial dis- 
ruption by Interfering in the work of other staff in and out of 
the department. His manner with supervisors can be very con- 
frontational if he is bemg corrected or counseled. He does not 
listen to mstructions if he disagrees which makes counseling to- 
ward improvement impossible. 

29. In November of 1983, Ms. Jordan transferred to another position 
and, as a result, MS Tuttle functioned as complainant’s first-line supervisor 
until March of 1984 when Helene Ondraskl was appointed to Ms. Jordan’s pre- 

vious position. 
30. In a letter to complainant dated November 21, 1983, MS Tuttle stated 

as follows, in pertinent part: 

This letter is to be considered a second reprimand within one cal- 
endar year, relating to your work performance as a Library 
Services Assistant 2 on the stacks maintenance team of the 
Circulation Department, Memorial Library. 

Your lack of attention to your assigned work from 8:00 a.m.-9:OO 
a.m., on Friday, November 18, 1983 is the Immediate cause for this 
letter. At that time, you were assigned in Room 166 to distribute 
books to be shelved via the book conveyor to the work rooms in 
Memorial Library. There were four trucks of new books from the 
Marking Room to be processed, as well as the book returns and 
conveyor. You processed 28 books from the book returns and 
conveyor, then disappeared, and did not process any of the four 
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trucks of new books. Aside from this instance of not completing 
assigned tasks, I also am displeased with the number of books 
currently in your workroom waitmg to shelved. 

Today, your workroom contams 1,250 books. On Thursday morn- 
ing, November 17, 1983 at 7:00 am., your workroom contained 
1,230 books. Since Thursday, it appears that your received 10 
boxes of books, each box containing approximately 20 books. 
Therefore, in two days you shelved 180 books or 90/day 

The second cause for writing this letter is to show that since your 
first reprimand, December 14, 1982, written by your first line su- 
pervisor, Kathleen Jordan, you have made no improvement in 
correcting your unacceptable work performance. This lack of 
improvement is despite our efforts to counsel you about your per- 
formance and to allow time to prove that you may have a handi- 
cap which hmders you from meeting minimal shelving stan- 
dards. 

On March 4, 1983, I wrote you a note stating that: a) your shelv- 
ing rate appeared to be below standard and your workroom would 
be reviewed and the books counted; and b) we were changing 
your workroom and giving Floor 2, to a 50%-time worker. 

In April 1983, we received a letter from your medical doctor 
which stated the following. 

“. In conclusion, I would say that Duane Fischer has social 
pressures with which he sometimes finds difficulty in cop- 
ing. These are manifested mostly in his job. He is under 
sever stress, because he feels that his job is in jeopardy. His 
abilities apparently are limited.” 

We then waited for you to give the Assistant DIrector for Budget 
and Personnel permission to receive further clarification from 
your doctor as to whether you have a handicap, which would af- 
fect your abihty to perform your job. On August 27, 1983, a letter 
was written to Dr. Washburn requesting this information (see 
attached). We have received no answer from your doctor to-date. 

We have waited to change your workroom, we have waited to hear 
from your doctor, and we have specifxally detailed in your six 
month’s evaluation how to unprove your performance, At this 
point, there is no excuse for the inordinate amount of books cur- 
rently waiting to be shelved in your work room and there is no 
excuse for your behavior Friday morning, November 18, 1983. 

In monitormg your shelving in May, July, August and November 
1983, you shelved approximately 75-100 books, at the most, per 
day in a 3 5 hour period allotted. I will allow until December 9, 
1983, for this unacceptable work performance to be corrected. By 
December 9. 1983, I expect evidence reflected m your workroom 
that you arc loading and shelving a full truck of books per day 
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(an average of 185 books/truck) on a sustained and consistent 
basis. This will meet the minimal standard expected, according to 
the shelving standards which were reaffirmed in the Circulation 
Department in 1979. 

31 In a letter to Ms. Tuttle dated December 8, 1983, Dr. Washburn stated 
as follows, in pertinent part: 

Thank you for the opportunity of talking to you the other day re- 
garding the concerns with your employee Mr Duane Fischer. 
.Review over the past several years of his medical record indi- 
cates his complaints of trouble adJuSting to his work situation. As 
far back as March of 1982, my associate, Doctor Richard 
Schmelzer, advised him to continue with counseling or seek the 
same and possibly undergo some behavior modification therapy. 
If in any way this can be successful, possibly he will be able to 
cope better in his Job and perform at a level that will be satisfac- 
tory to those of you responsible for making the library an effec- 
tive work place. 

I have been trying to contact him and will continue to do so m an 
effort to effect proper counseling. Should you have any further 
questions, please feel free to contact me. With his pemussion, I 
~111 continue to keep you apprised of his progress. 

After reviewing this letter, Ms. Pfahler suggested to complainant that he fol- 
low Dr. Washburn’s suggestions, including receiving counseling and behavior 
modification therapy 

32. In a letter to complainant dated December 14, 1983, Ms. Tuttle stated 
as follows, in pertinent part: 

On November 21, 1983, I wrote a second letter of reprimand 
to you wlthm a calendar year relating to your poor work perfor- 
mance on the Stacks Maintenance Team of the Circulation 
Department. In this letter of reprimand I gave you until 
December 9, 1983, to correct your unacceptable performance. 
The method of correction was to meet a minimal standard of 
shelvmg by loading a truck and shelving at least an average of 
185 books per day on a sustained and consistent basis. 

If you look at the chart in Attachment A, you will see that 
you have not loaded a truck and shelved 185 books per day on a 
sustained and consistent basis. It is drfficult for me to understand 
why you cannot meet this figure since we have made several ac- 
commodations to help you We have taken you off of the ILL du- 
ties assignment because you could not fill out charge cards in a 
timely fashion. You have at least 3.5 hours per day available to 
you to shelve books and yet there is a l,OOO+ volume backlog in 
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your workroom. As a full-time employee, you should be moved to 
a floor with a heavier workload, but you cannot keep up with 
your current shelving responsibilities. Attachment B will show 
you that you have 21.75 hours per week to shelve 925 books (185 x 
5), or 42.5 books per hour. What we are asking of you is below the 
department standard. Despite repeated efforts on our part to 
teach you to accomplish your duties in a timely fashion, you have 
resisted our efforts to assist you. 

Your explanation in the past for performing at an unac- 
ceptable level has been that you have a medical handicap. On 
August 25. 1983, you consented to and authorized Dr. Walter 
Washburn to disclose to Sandra Pfahlcr, Assistant Director for 
Budget and Personnel for the General Library System, any and all 
information he had regarding your handicapping condition. 
This consent and authorization was effective until November 23, 
1983. No information was received from Dr. Washburn. However, 
on December 7, 1983, Dr. Washburn telephoned Ms. Pfahler and 
gave her some information. Dr. Washburn indicated that he 
would be enrolling you in motivational training and psychologi- 
cal testing. According to Dr. Washburn, results of the training 
and testing should be dtscernible by February 1, 1983 (sic). 

Because you are continuing to perform at an unacceptable 
level, our next step should be further disciplinary action. 
However, rather than taking disciplinary action at this time, we 
are directing you to immediately comply with Dr. Washburn’s or- 
ders. We will delay further disciplmary action until February 1, 
1984. If the training and testing is unsuccessful, additional dis- 
ciplinary action, in the form of suspension, will be taken at that 
time. We expect you to shelve on a consistent and sustained basis, 
complete all work assigned to your scheduled time in Room 166, 
and when so assigned, empty all book returns in one run and in a 
timely fashion. 

Ihlc &&d Total at 7:30 am 

11/17/83 -- 1230 
11/18/83 120 1240 

1 l/21/83 100 1250 
1 l/22/83 160 1340 
1 l/23/83 080 1260 
1 l/24/83 Library closed 
1 l/25/83 080 1250 

1 l/28/83 140 1390 
1 l/29/83 080 1470 
1 l/30/83 100 1390 
12/01/83 080 1460 
12/02/83 060 1380 

Shelved since orevious count 

110 

090 
070 
160 

090 

000 
000 
180 
010 
140 
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12/05 180 1560 000 
12106183 120 1650 030 
12/07/83 160 1690 120 
12/08/83 070 1560 200 
12/09/83 140 1320 380 

12/12/83 180 1440 60 
12/13/83 80 1480 40 
12/14/83 190 1650 20 

Books shelved 1700/Total workdays 18 = 94.44 books per day average. 

Complainant had 3.5 or more hours to complete his shelving duties each day 

33. In a letter to Ms Pfahler dated January 27, 1984, Gordon Casebolt, a 

social worker associated with the Odana Medical Center where Dr. Washburn 

was on the medical staff, stated as follows, in pertinent part: 

This letter is for the purpose of reporting to you concerning the 
training and testing that has been done with Mr. Duane Fischer. 
As part of the report, I am enclosing a copy of Dr. Barbara Van 
Home’s psychological evaluation of Mr Fischer which I think is 
very appropriate and helpful in looking at his particular set of 
difficulties. 

In addition to the psychological evaluation, I have been seeing 
Duane in therapy since the 16th of December. The therapy has 
been dlrected towards helping Duane to Identify and change some 
of his problematic behaviors on the job. Duane 1s experiencing a 
set of on-the-job pressures which are severe in nature in his 
particular case. He is, as you may have seen in the psychological 
evaluation, a person who tends to Interpret hImself and the peo- 
ple in the world around him in a very concrete fashion. This is a 
part of his personahty makeup and this, combined with another 
deficit of difficulty in thinking in more mobile terms, has made 
him function at a lower level than is desirable accordmg to your 
stated standards. 

This is not due to an mablhty, we feel, but rather to a need for a 
different type of supervision than most workers probably can re- 
spond well to. 

For example, Mr. Fischer is the type of person who would benefit 
from some rather intensive and supportive training and specifics 
to compensate for his difficulty in divergent thinking and dis- 
criminating details. 

For example, he would be a person who would need to know that 
there are very carefully established and well thought-out priori- 
ties in the handlmg of his job. In other words, it would be help- 
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ful to him to be shown precisely what those priorittes are and 
how best to go about them. 

On the positive side, Duane is extremely well motivated to work in 
the Library. He enjoys his work very much and I think his 
characteristics of being conscientious, persevering and dedicated 
to his job are such that he can be a very valuable and happy 
member of the staff. 

In short, we feel that he can perform the job duties listed in his 
position description, that his intellectual difficulties have been 
problematic to him in the performance of hts duties and that he 
would beneftt from a period of intensive and supportive supervi- 
sion with periodic monitoring sessions. He has a tremendous 
amount of interest in maintaining his position, likes the library 
and likes his work very much. While the anxiety and depression 
which are currently resulting from the job stress are, no doubt, 
exacerbatmg the situation, tf that can be ehminated and a new 
directton of supervision taken, that should no longer affect his 
abtlity to perform. The potenttal, m short, for coming up to stan- 
dards, we feel, is certainly good. 

34. The psychological evaluation completed by Dr. Van Home in 

December, 1983, mdtcated as follows, in pertinent part 

* * * 

The sigmficant dtfficulttes in Mr. Fischer’s ltfe arise from his 
intellectual functioning. The results of the WASR indicated 
functioning within the borderline to low-average range. 
Although there are some skills within the average range of 
functioning, there are also a number of deficits. Mr. Fischer has 
a problem with divergent thinking. This is to say that he has 
difficulty with generatmg alternatives or creative solutions 
when encountering a problem. Thus, it is likely that Mr. Fischer 
would persevere at a task using an unsuccessful approach much 
longer than most. However, although he took much more time 
than the average he was able to generate an alternative solution 
and eventually was successful m the task It was also evident that 
he becomes preoccupied with the orderliness and neatness of his 
performance, again to the detriment of speed. With the exception 
of only one subtest it ts clear that time necessary is the major 
factor that deflates his performance. Thus, if many of the tasks 
were without time limits he would have performed within the av- 
erage range of intelligence. The one exception involved his in- 
ability to extrapolate rattonale for events. The effect of such a 
deficit in that area is that Mr. Fischer would need very explicit 
explanations for tasks and detailed mstruction as to the most ef- 
ficient way to complete the job It is expected that there would be 
substantial frustration on the part of any supervisor at 
Mr Fischer’s inabtltty to automatically appreciate the ramtfica- 
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tions of his job requirements as well as spontaneously understand 
the directions. In fact, it is suspected that Mr. Fischer would ini- 
tially require very specific instructtons that not only outline a 
methodology but explain the rationale. After that point, Mr. 
Fischer shows evidence of an ability to persevere. to be very con- 
scientious, and make every effort to fulfill his expectations. In 
fact, Mr. Fischer’s strength lies in his willingness to stick to a job 
until it is completed and an interest in completing that job as well 
as he can. There is no doubt that Mr. Fischer requires some assis- 
tance in delineating which aspect of the task is important and 
which is not; but otme he fully appreciates the expectations, he 
has every ability to do the kind of work that he described as be- 
ing part of the responsibilities of a Ltbrary Assistant II. 

Thus, Mr. Fischer’s deficits include his difficulty with maintain- 
ing perspective on the whole rather than becoming preoccupied 
with details and some difficulty with divergent thinking and un- 
derstanding the rationale of how the world works. 
Simultaneously, his task approach is methodical and conscien- 
tious. The net effect that seems to clearly interfere with his 
functioning in his employment is that he tends to be very slow. 
There is substantial evidence, however, that with detailed in- 
struction and careful explanation that Mr. Fischer has the capac- 
ity to do a very good job. 

In summary, there is no evidence of psychopathology. However, 
there is evidence that Mr. Fischer has some very specific intel- 
lectual difficulties. Although these problems do not tend to inter- 
fere with hts functioning in general, there is no doubt that his 
difficulty with divergent thinking, discriminating details from 
the whole and his slow speed interfere with his performance as a 
Library Assistant 11. However, gtven his high motivation, basic 
enjoyment of his work, and his capacity to persevere and desire 
to do well, there is every indication that with careful and patient 
supervision Mr. Fischer could be successful as a Library Assistant 
II. 

There is no doubt that some of his intellectual deficits would im- 
ply that he would require more time or initial supervisory in- 
volvement than someone who does not struggle with the same 
deficits. However, his personality structure is such that his de- 
sire to do well and hts capacity to persevere at such a task could 
compensate for this intellectual weaknesses. It is also clear that 
the anxiety he cxpcriences as hc feels at risk of losing his job and 
the animosity he feels from some supervisory personnel inter- 
fere with his functioning. There is no doubt that anxiety tends to 
further slow down performance and inhabit thinking skills in 
general. There is no doubt that Mr. Fischer is currently experi- 
encing some situational depression and anxiety. 

*** 
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35. Ms. Pfahler and Ms. Tuttle revlewed the information provided by Mr. 
Casebolt and Dr. Van Horne. Ms. Tuttle did not conclude that the psychological 
problems described by Mr. Casebolt and Dr. Van Home affected complainant’s 
ability to do his job since he had demonstrated his ability to do his job, had told 
her that he knew and understood how to do his job, and she had observed him 
correcting other employees doing the same or sinular duties. 

36. On or around February 8, 1984, Ms. Tuttle completed an evaluation of 
complainant’s work performance for the previous six months which stated as 
follows, in pertinent part: 

RESULTS As far as I can see all items pointed out by Duane 
Fischer’s previous supervisor, Kathleen Jordan (Casey), in the 
previous evaluation session, June 28, 1983 have not changed. 

1. 

2. 

3. 

4. 

5. 

6. 

Duane has continued to perform his shelving at below 
minimal standards. The minimal standard we are requesting 
is to load and shelve a truck of book (sic) m one day. That is 
approximately at least 185 books. 

We request that the minimal standard be maintained during 
the shelving season each semester when patrons are re- 
turning books and that this be mamtained m a consistent 
manner. 

During busy seasons of the library Duane does not finish his 
work in emptying book returns in the allotted time and pro- 
cessing the books in room 166. This impinges on the work of 
the person who has to follow him in these duties. 

Duane continues to accept his own priorities for performing 
procedures in spite of our counseling him to the contrary. 
Those tasks he considers important he will work on to the 
detriment of accomplishing his regularly assigned work- 
load. 

Duane continues to pay attention to the work of other em- 
ployees looking into their whereabouts, commenting on 
their accuracy etc. The time he spends on this continues to 
interfere with performing his own duties in a timely fash- 
ion. 

There are points in Duane’s performance that he should he 
complimented upon because he continues to show excellent 
performance in these areas: 

(a) Duane prides himself on his accuracy in doing a 
Job. This 1s a very Important feature in a high volume 
operation. 
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(b) Duane has always appeared to have a thorough 
knowledge of the procedures of the department. 
(c) Duane’s work habits in use of sick time & punc- 
tuality have always been excellent 
(d) Duane has always been very polite and helpful 
with the public. His visible nervousness is the only 
reason he has not been trained for further public 
services responsibilities. Our ltbrary patrons can be 
overly demanding and impatient which would put 
Duane at an unfatr advantage in dealing with them. 
(3) Duane continues with his improvements in the 
arrangement of books in the workroom; that is, he no 
longer piles books on the side shelf and he puts books 
m call number order on the trucks rather than on the 
shelves, thereby not alphabetizing the books twice. 

3. Identify specific areas of performance that need improve- 
ment. 

(a) Shelving and maintenance of workroom. This still remains 
below standards. Duane will need to load and shelve at least a 
truck of books/day in the season when that many books are 
available to be shelved in his workroom. 

(b) Ability to perform a fair share of the workload and complete 
his tasks in a timely fashion. This is still a problem in emptying 
book returns and in the work assigned in Room 166. 

(c) Accountability for ttme on the Job and cooperatton in leam- 
ing to complete tasks as so assigned and in the manner requested. 
This requires a willingness to accept constructtve criticism. 
Casey stated in June 1983, “We are willing to work with him one 
more time, but can only do so with his cooperation.” 

(d) Duane must Identify the specific areas he IS having difficulty 
with. We have indtcated the departmental priorities and he must 
show a willingness to follow our directtons. 

4. Identify areas of development needed: 

Duane must work with his supervisor to identify the spe- 
cific areas he is having difficulty with so that we are able 
to help him to perform in a satisfactory manner. We can 
teach, demonstrate, advise, counsel, but Duane is the only 
person who can change his performance. 

Ms. Tuttle and complainant met for 2 hours to discuss this evaluation. 

Complainant was silent for most of the meeting. However, complainant did tell 

Ms. Tuttle that he felt that there was no problem with his work and that, no 

matter what changes he made, she would not be satisfied so there was no point 
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in his changing. When asked by Ms. Tuttle whether there was a problem in- 
terfering with his ability to do his job, complainant did not indicate there was 

one. Ms. Tuttle offered to retrain complainant but he refused the offer. 
37. The Expected Results developed for the next 6-month rating period 

as part of the February 8, 1984, evaluation were reported as follows: 

1. Duane will show over the next six months that he has made 
great improvement already and will continue to do so in re- 
lation to emptying book returns and processing books in 
166. 

2. Since January 3 and since seeing my doctors, I think I have 
learned to change my priorities. This refers specifically to part 3 
(a) . ..shelving and maintaining the workroom. 

3. Duane says that he knows the priorities in Room 166 and 
knows what has to be done. 

4. Duane is willing to make a step forward. 

38. On March 20, 1984, Tom Hefko, complainant’s lead worker, sent a 
memo to Ms. Tuttle reporting on complainant’s shelving statistics from 
January 3, 1984. to March 20, 1984. These statistics showed that complainant 
had shelved an average of 38 books per day and that the range was from lo- 
160. The day that complainant shelved 160 books was the day he was counseled 
by Mr. Hefko about the large accumulation of books in complainant’s work- 
room. 

39. On April 12, 1984, Mr. Hefko sent a memo to Ms. Tuttle reporting on 
complainant’s shelving statlstxs from March 20, 1984, to April 12, 1984. 

Discounting March 30th and April 6th. when complainant had difficulty on 
other tasks which affected his shelving time, complainant shelved an average 

of 66 books per day with a range of O-140. 
40. In April of 1984, Ms. Pfahler contacted Mr. Casebolt for the purpose 

of discussing complainant’s continuing performance problems. Mr. Casebolt 
said that he had been trying to get complainant m to his office, but that com- 
plainant would not come. Ms. Pfahler told Mr. Casebolt that she would be will- 
ing to meet with him regarding complainant, but Mr. Casebolt did not follow up 
on this offer. 

41. In a letter LO complainant dated April 30, 1984, Ms. Tuttle and Ms. 
Ondraski stated as follows, in pertinent part: 
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In November 1983, I wrote you a letter of reprimand with a 
follow-up letter written in December 1983. The reprimand con- 
cerned your continued lack of attention to completing your duties 
in a timely manner as an LSA2 in the Circulation Department, 
Memorial Library. This included shelving a minimal amount of 
books on a sustained basis. In January 1984, following these let- 
ters, we received documentation from your consulting psycholo- 
gist, Barbara Van Hornc, and your social worker, Gordon Casebolt. 
They explained your need for clearly stated prtorities in job as- 
signment as well as possible retraining, and accommodations to 
compensate for your tendency towards divergent thinking. 

Although we feel that we have already made accommoda- 
tions on your behalf, and we have previously explained and re- 
taught Job assignments to you, we will reiterate here appropriate 
and inappropriate prtorities in your duties, accommodations we 
have made and the level of performance we expect. We will also 
state the consequences of not meetrng these expectations. You 
recently have claimed to understand our expectations for per- 
formance (see attached planning conference report), but you 
continue to act in a manner prevtously stated to be inappropriate. 
An example is the necessity for an oral reprimand on Tuesday, 
April 10, 1984 in relation to your not following instructions in job 
performance; namely, in emptying book bins in your workroom 
and in making a partially loaded shelving truck unavailable for 
patron access. Other examples wrll follow. 

I. 

A. 

B. 

c 

PRIORITIES (DO’s) 

Empty all book bins in your workroom on a daily basis so 
that all books are available for patron access. (On April 10 at 
midday, you had 8 bins in your workroom, 4 of which were 
there the previous Friday and 4 more were added by early 
April 9.) On April 11th you had 4 of these same boxes, still 
untouched. 

Remove the books from the bins and place them on the ap- 
propriate shelves available in Room 266. 

Load and shelve at lcast one truck of books per day 
(approximately 180-185 books in the shelving season). This 
is below minimal departmental standards, but is adequate to 
keep abreast of the. workload available in the second floor 
workroom. (The shelving season refers to the period of time 
when patrons begin returning books to the library during a 
particular semester. For spring semester this would be mid- 
March through May. For fall semester this time period is 
mid-October through December.) The departmental stan- 
dard, completely rcconfirmcd in July 1979, continues as fol- 
lows, to load one truck in one-half hour; to shelve an aver- 
age truck of 180-185 books in one hour. You have approxi- 
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mately 3.5 hours per day available for organizing your 
workroom and completing your shelving duties. Even when 
you are assigned to substitute for an absent employe. you are 
still given 1 to l-1/2 hours for shelving, which is enough 
time to empty bins and load a truck. 

D. Empty all book returns, when scheduled to do a book return 
(and empty the conveyor when scheduled only for Room 
166). and process the books retrieved from book returns in 
the allotted amount of time assigned for these duties in Room 
166. On more than one occasion, either Kathleen Jordan or 
Tom Hefko has carefully instructed you on how to efficiently 
accomplish these duties. Emptying a book return efficiently 
does not incorporate either carefully straightening the 
books on the truck or watching other people in the vicinity. 
Processing books in Room 166 entails these generalized pri- 
orities in ranked order 

1) pull snag card from book picked up on book returns 
2) resensitize books 
3) place book in appropriate bin and take full bins to book 

conveyor 
4) stamp pulled snags with return date 
5) count retrieved cards and record for statistics. 

The next group of priortttes arc again in ranked order and are to 
be worked on as time permits: 

6) process other books being received for shelving (i.e., 
from bindery, marking room, etc.) 

i; 
count cards/books for statistics 
arrange snag cards tn call number order 

9) tattletape books -- this task is lowest in priority during 
this assignment. 

E. Accomplish all other assigned duties in a timely manner so 
as not to leave unfinished work for the next staff person so 
assigned. This refers to processing of books in Room 166 and 
to the key punching procedure. It can also be applicable to 
picking up books around the building when so assigned. 

When Punching: 

1) collect the cards from the circulation windows 

:; 
separate into groups for counting 
count groups and record numbers 

4) take cards to punching room and punch them, check- 
ing for accuracy and begin to sort them into card 
sorters as they come from the machine 

5) put cards in call number order, including other cards 
needing to be filed 

6) Put groups of cards in appropriate file trucks. 
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When doing Carrels: 
1) remove books from carrels and tables assigned, check- 

ing for charge cards 
2) keep one running count of total volumes picked up 
3) drop books off in appropriate shelving rooms along the 

way, with remaining ones to be sorted in Room 166 
4) help to clear Room 166; i.e., sort books to appropriate 

bins, record statistics. 

F. Search AP’s (journals) currently due for return. This should 
be done on Monday only for no more than two hours. Your 
Monday schedule has only two other hours assigned which 
still leaves 3.25 to 3.5 hours for your shelving assignment. 
On Monday, should you be subbed in for an absent staff per- 
son, it will only be for a 1 to l-1/2 hours assignment. still 
leaving you nearly two hours for shelving. 

G. Reshelve in Room 212. This should take no more than one- 
half hour/day. This duty was assigned upon your own insti- 
gation and should continue to maintain a lower priority on 
your list. 

Naturally there are other assignments for which you may 
be scheduled, such as filing and paging. Most of the above as- 
signed priorities, although quite prescribed, allow for individual 
differences in the ability to properly complete one’s duties and 
allow for much indcpcndence of action. A supervisor may not be 
in the immediate vicinity to immediately correct inappropriate or 
inattentive behavior on the job. 

II. INAPPROPRIATE, SELF ASSIGNED PRIORITIES (DONT’S) 

A. Do not leave full book bins sitting on the conveyor in your 
workroom from day to day. Make sure you empty them on a 
daily basts. 

B. Do not leave piles of books removed from these bins on the 
counter or table in your workroom. Books should go directly 
from bin to shelf in loose arrangement. 

c Do not continually leave trucks partially loaded by loading 
more than one truck at a time in your workroom. 

D. Do not place book trucks in places where they are inacces- 
sible to patrons and staff, especially in an area such as the 
old Circulatton Department locker area on floor 2. In fact, do 
not leave books waiting to be reshelved anywhere outside 
the workroom unless actually working on them. 

E. Do not leave your assigned workload for the next assigned 
person to complete. You have been told previously to con- 
sult with a supervisor or lead worker in times when the 
workload is cxtrcmely heavy (i.e., book rush). 
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F. 

G. 

H. 

I. 

J. 

K. 

III 

A. 

B. 

C 

Do not set your own priorities in relation to work tasks. An 
example is being more concerned about other people’s work 
and statistics than your own. You have been seen compar- 
ing notes on numerous occasions, and in particular, while 
doing the key punching on Thursday, April 12. Your past 
attempts to remove hooks from the New Book Shelf against 
strict orders not to, are another example. You have been 
corrected on setting your own priorities repeatedly. 

Do no repack the book bins over and over in Room 166. Fill 
them and send them on their way to the appropriate shelv- 
ing floor. 

Do not resensitize a book 3-5 times. Two swipes on the ma- 
chine is more than sufficient. 

When assigned to Room 166, do not do personally assigned 
tasks; (i.e., clearing the shelves by the staff lockers), if 
there is still work to he done. 

Do not spend all unassigned hours on Monday searching 
AP’s. 

Do not straighten chairs, wastepaper baskets or pick up bev- 
erage cans while being assigned to pick up BOOKS in the 
early morning. 

The reason for listing above some of the inappropriate 
habits which you have demonstrated over time is to 1) point 
out why you are often unable to complete your work in a 
timely fashion; 2) point out that although advised otherwise, 
you continue to set your own priorities, which interferes 
with your assigned work: 3) point out that your divergent 
thinking as explained by the psychologist obstructs proper 
work habits. 

ACCOMMODATIONS WE HAVE MADE 

We have continued to assign you to the second floor work- 
room which is too light an assignment for a full-time em- 
ployee. At the same time, we have given you few extra as- 
signments (e.g. Room 212, Searching AP’s). 

We have set a shelving standard for you that is below de- 
partmental standard. 

We have removed you from the ILL duty which should have 
been scheduled at least once per week, because it was clear 
that it was very difficult for you to write out the charge 
cards in a t~mcly fashion. 
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D. 

E. 

IV. 

A. 

B. 

C 

D. 

Because you become visibly nervous when put under any 
stress, and patrons can be quite demanding at the 
Circulation Desk, we have not assigned you to work there. 

When it became quite apparent that you could not handle a 
data entry and proofreading assignment in a timely fashion 
or in the manner instructed (i.e., not to proofread the proof- 
reader), we removed you from the schedule despite the fact 
that most staff were involved in data entry. 

PERFORMANCE EXPECTATIONS 

Complete shelving tasks as previously stated in part I., A-C 
. ..load and shelve a truck of books/day and empty all book 
bins in your workroom by the end of your work day. 

Complete all tasks in a timely fashion. 

Accept departmental priorities for the completion of as- 
signed tasks rather than your own priorities. 

Meet the above performance criteria, and work priorities 
within 30 calendar days from the date of this letter on a sus- 
tained and consistent basis. This will require changing your 
routines, so as to make them as free as possible from the list 
of inappropriate self-assigned duties, as stated in Section II. 

If you need further directives or further explanation of 
work assignments, Ict us know. We are unable, without your 
cooperation and explanation, to retrain you in areas in 
which you are unsure of your responsibilities. If your con- 
sulting psychologist and social worker wish us to meet with 
them or give further explanation of appropriate work pri- 
orities, please contact us. However, we will reevaluate your 
performance in 30 days to determine whether to continue 
your employment as an LSA2 in the Circulation Department 
of the General Library System. 

A copy of this letter was sent to Mr. Casebolt but neither he nor complainant’s 
physician contacted Ms. Tuttle in response to this letter. Ms. Tuttle carefully 
reviewed each of the points in this letter with complamant. 

42. On June 11, 1984, Mr. Hefko reported complainant’s shelving statis- 
tics from April 13, 1984, through June 4, 1984. Discounting absences, com- 
plainant had 120 hours available for shelving during this time period. He 
shelved a total of 2,290 books for an average of 19 books per hour, or 72 books 
per day. On 10 of these days, complainant shelved no books even though he 
had 1.5-4.5 hours available for shelving on those days. On May 9, complainant 
shelved 200 books in 4 hours, and on May 23, he shelved 190 books in 4.5 hours. 
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The statistics for the period of April 30, 1984, through June 1, 1984, showed that 
complainant was shelving an average of 22 books per hour, or 93 books per 
day. 

43. In a letter to complainant dated June 29. 1984. Ms. Pfahler stated as 
follows: 

On April 30, 1984, you received a letter from your supervisors 
outlining priorittes and including a detailed account of perfor- 
mance expectations in relation to your position as a Library 
Services Assistant 2, in the Circulation Department of Memorial 
Library. We also stated that WC would reevaluate your perfor- 
mance to determine whether to continue your employment. 

Despite a workroom full of books over the period April 30, 1984. to 
June 1, 1984, you have not shelved a full truck of books on a con- 
sistent and sustained basis. Nor have you emptied all bookbins in 
your workroom by the end of your workday. 

We have allowed you full opportunity since December 1982, the 
time of your first written reprimand, to meet minimal standards 
for accomplishing your workload. Performance expectations 
were clearly outlined for you once again in the letter from 
Helene Androski and Judith Tuttlc, dated April 30, 1984. You still 
are not meeting the minimal performance expectations. 
Therefore, we are terminating you in your LSA 2 position with 
the General Library System in the Circulation Department of 
Memorial Library, effective July 13, 1984. 

Your position is covered by a collective bargaining agreement, 
and this action may be grieved tn accordance with the provisions 
of that contract. 

44. Complainant did grieve his termination through the contract 
grievance process. The grievance was appealed to arbitration and the arbitra- 
tor ruled that there was Just cause for the terminatton. 

45. At the time of complainant’s termination, Ms. Tuttle and Ms. Pfahler 
did consider assigning complainant to perform other duties in the circulation 
department of Memorial Library. Their conclusion after this consideration 
was that some of the less complex duties involved public contact which had 
caused complainant a great deal of stress when he had been assigned to per- 
form these duties in the past; and that the other less complex duties were duties 
which complainant’s position was performing at the time or were duties which 
complainant had unsatisfactorrly performed in the past, e.g., removing books 
from study carrels. There were no LSA 1 positions in the general library sys- 
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tern. Ms. Tuttle and Ms. Pfahler did not consider transferring complainant to a 
position outside the general library system of the UW-Madison; did not con- 
sider a medical leave for complainant and complainant did not request one; did 
not consider assigning complainant to a different supervisor since he had ex- 
perienced similar problems with all his supervisors and lead workers; and did 
not refer complainant to the Division of Vocation Rehabilitation since Ms. 
Tuttle was under the impression that complainant was receiving services of 
respondent’s Employee Asststance Program (EAP) since he had asked for 
scheduling adjustments for the purpose of meeting with an EAP counselor. 

Conclusions of Law 

1. This matter is properly before the Commission pursuant to 
$230,45(1)(b), Stats. 

2. Complainant has the burden to prove that there is probable cause to 
believe that respondent discrtminated against him on the basis of handicap in 
terminating his employment. 

3. Complainant has failed to sustain this burden. 

The issue in this case is: 

Ouinion 

Whether there is probable cause to believe, and whether respon- 
dent did discriminate against complainant on the basis of handi- 
cap in vtolatton of the Fair Employment Act with respect to his 
discharge on July 13, 1984. 
Probable cause is dcfincd as “a reasonable ground for belief, supported 

by facts and circumstances strong enough in themselves to warrant a prudent 
person to believe, that discrimination, retaliation or unfair honesty testing 
probably has been or is being committed.” $PC 1.02(16), Wis. Adm. Code. The 
following discusston is intended to apply this deftnition of probable cause to 
the facts of the instant case. 

As the Commission stated in Harris v. DHSS, Case Nos. 84-109-PC-ER, 85- 

0115-PC-ER (2/11/X8), a typical handicap discrimination case will involve the 
following analysis: 

(1) Whether the complainant IS a handicapped individual; 
(2) Whether the employer discriminated against complainant because of 

the handicap; 
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(3) Whether the employer can avail itself of the exception to the pro- 
scription against handicap discrimination in employment set forth at 
$111.34(2)(a), Stats., -- i.e., whether the handicap is sufficiently related to the 
complainant’s ability to adequately undertake the job-related responsibilities 
of his or her employment (this determination must be made in accordance 
with $111,34(2)(b), Stats., which requires a case-by-case evaluation of whether 
the complainant “can adequately undertake undertake the job-related respon- 
sibilities of a parlicular Job”); 

(4) If the employer has succeeded in establishing its discrimination is 
covered by this exception, the final issue is whether the employer failed to 
reasonably accommodate the complainant’s handicap. 

The first question then is whether complainant is handicapped within 
the meaning of the Fair Employment Act. Section 111.32(g), Stats., defines a 
“handicapped individual” as an individual who: 

(a) Has a physical or mental impairment which makes achievement un- 
usually difficult or limits the capacity to work; 

(b) Has a record of such an impairment; or 
(c) Is perceived as having such an impairment. 

Based on the stipulation of the parties that complainant is handicapped within 
the meaning of the Fair Employment Act as well as the fact that complainant 
was initially hired by respondent as part of a program for “slow learners,” and 
the fact that the evaluations completed by Mr. Casebolt and Dr. Van Home in- 
dicate the existence of a mental impairment which limited his capacity to 
work, the Commission concludes that complainant had a handicap within the 
meaning of the Fair Employment Act. 

The second question LS whether the respondent discriminated against 
the complainant because of his handicap, There arc two ways that discrimi- 
nation on the basis of handicap under this element can occur. The first would 
occur if respondent’s discharge of complainant had been motivated by com- 
plainant’s handicap. The second would occur if respondent terminated com- 
plainant for performance reasons which were causally related to his handi- 
cap. Conlev v. DHSS, 84-0067-PC-ER (6/29/87). In proving discrimination pur- 

suant to the first model, complainant would first have to prove that respondent 
was aware or should have been aware of complainant’s handicap. The record 
shows that complainant was hired by respondent initially as part of an em- 
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ployment program for “slow learners.” Although Ms. Tuttle testified that she 
was not aware of complainant’s handicap until she had a chance to review the 
reports prepared by Mr. Cascbolt and Dr. Van Home, it is obvious from the 
record that each of complainant’s supervisors and lead workers was aware that 
complainant was held to a different productivity standard than employees in 
comparable positions and had been assigned the least complex and least stress- 
ful LSA 2 duties. Under the circumstances of this case, this should have placed 
complainant’s supervisors on notice that complainant had an impairment 
which limited his capacity to work. 

The record does not show, however, that respondent’s discharge of 
complainant was motivated by his handicap. Respondent has articulated that 
complainant was discharged for failure to meet performance expectations and 
this reason is non-discriminatory on its face. Complainant has failed to show 
that his performance deficiencies and inconsistencies were not as they have 
been represented to be by respondent: that the work respondent has alleged 
did not meet performance standards actually did meet those standards; or that 
complainant was provided inferior training or evaluated by stricter standards 
than any other LSA 2 at Memorial Library. Complainant has failed to show 
that any factor other than his inadcquatc work performance was the basis for 
his termination. 

In order to establish the existence of discrimination pursuant to the 
second model, it would be necessary for complainant IO show a causal link be- 
tween his handicap and his poor work performance. Dr. Van Home’s psycho- 
logical evaluatton indtcates that complainant’s mental impairment may inter- 
fere with his ability to lcam a job but, once learned, he would have the ability 
to carry it out and to carry it out well. There is no question that complainant 
had learned the duties and responsibilities of his LSA 2 position. In fact, he 
had learned them so well that he was often observed correcting other employ- 
ees performing these same duties and responsibiltties. The record also shows 
that complainant was able to carry out the duties and responsibilities of his 
position and to satisfy the performance standards established for him. The fact 
that complainant was able to shelve 380 books on one day but zero on another 
appears to indicate that something other than his handicap was interfering 
with his performance of his job responsibilities. The psychological evaluation 
also indicates !hat the “anxiety he experiences as he feels at risk of losing his 
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job” tended to further slow down his performance and inhibit his thinking 
skills. It is interesting to note in his regard that, when complainant had a 
deadline of December 9, 1983, for showing that he was loading and shelving a 
full truck of books per day on a sustained and consistent basis, he shelved 200 
books on December 8 and 380 books on December 9. In contrast, complainant 
had shelved a total of only 150 books during the first three days of the week 
and a total of only 330 books during the five days of the previous week. It ap- 

pears from this example that the imposition of a deadline for meeting perfor- 
mance standards on this occasion, which presumably would be a stressful or 
anxiety-producing circumstance rclatmg to the risk of losing his job, actually 
had a positive effect on complainant’s performance. Again, the necessary 
conclusion is that something other than hts handicap was interfering with 
complainant’s performance of hts job responsibilities. Complainant has failed 
to show a clear causal relationship between his handicap and his performance 
deficiencies. 

The Commission concludes that complainant has failed to show that he 
was discriminated against on the basis of his handicap. 

If the complainant had shown such dtscrination, the next question un- 
der the Harris analysis would be whether respondent can avail itself of the ex- 

ception to the proscription against handicap discrimination in employment set 
forth at $111 34(2)(a), Stats., i e., whether the handicap is sufficiently related 
to the complainant’s ability to adequately undertake the job-related respon- 
sibilities of his or her employment, Such a conclusion would not be consistent 
with the evidence in the record that, at more than one point during his em- 
ployment, complainant was actually meeting the performance standards set 
for him. 

In view of the conclusions reached above, the Commission further con- 
cludes that respondent did not have a duty to accommodate complainant’s 
handicap. If such a duty cxtsted, however, the Commission concludes that re- 
spondent was not required to go beyond the accommodations suggested by Mr. 
Casebolt and Dr. Van Home, i.c., to go beyond the recommendations of the 
mental health experts selected by complainant’s physician, to determine what 
other reasonable accommodations would be available or practical. See McClure 
Y. UW-Madtson, 88-0163-PC-ER (1992). Mr. Casebolt recommended the follow- 
ing: intensive and supportive training explaining and demonstrating spe- 
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cific tasks; precise explanation of priorities and how best to carry them out; 
and intensive and supportive supervision with periodic monitoring sessions. 
Dr. Van Home recommended the following: very explicit explanations for 

tasks and detailed instruction as to the most efficient way to complete the job; 
very specific instructions that not only outline the methodology but explain 
the rationale; and assistance in delineating which aspect of the task is impor- 
tant and which is not. The record is replete with examples of frequent and 
detailed retraining; listing and explanation of priorities; and frequent super- 
visory contact and periodic momtoring sessions. Clearly, respondent provided 
the accommodations recommended by Mr. Cascbolt and Dr. Van Home. 
Complainant argues that respondent should have considered a medical leave, a 
transfer, or assignmcnl to a new supervisor. However, none of these accom- 
modations was recommended by complainant’s social worker, physician, or 
psychologist or requested by complainant. In view of the ruling in McClure 

cited above, the Commission concludes that, even if a duty of accommodation 
had existed, these were not accommodations respondent would have been re- 
quired to make. 

Complainant argues in this regard that reliance on the recommenda- 
tions made by Mr. Cascbolr and Dr. Van Home was misplaced since neither of 
them was aware that their report would be used to delineate accommodations 
for complainant. However, not only were these reports obviously precipitated 
at least in part by respondent’s inquiries to Dr. Washburn regarding possible 
accommodations (See Finding of Fact 27), but, in addition, both reports actually 
focused on the relationship between complainant’s handicap and his job. The 
Commission concludes that respondent’s reliance on these reports in regard to 
accommodating complainant was not misplaced. 

In addition, the Commission notes that complainant had experienced 
previous performance problems in 1977 and 1978. (See Finding of Fact 12, 
above). At the time that Ms. Jordan became complainant’s supervisor, she at- 
tempted to bolster his performance by rating his performance as 
“satisfactory” in 1979 in order to give complainant credit for his improvement 
and as an inccntivc to continue his positive efforts (See Finding of Fact 13). 
This was apparently successful until some time m 1981 or 1982 when com- 
plainant’s performance again began to deteriorate. Ms. Jordan attempted what 
the Commission will characterize as “patient sopcrvision” by counseling com- 
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plainant on what to do and walking him through various tasks. These efforts 
did not bring about improvement. At hearing, complainant testified that, even 
though he didn’t always get along with her, Ms. Jordan was “all right as a su- 
pervisor.” These actions arc certainly consistent with what the health care 
professionals’ concluded that complainant needed in order to succeed on the 
job. They were m agreement that complainant could do the job if the tasks and 
the rationale for following cerlain procedures were explained to him in detail. 
Based on the record, this appeared to work in some cases, but was not success- 
ful if complainant did not agree with the procedures, methods, and/or 
raionales. 

Complainant argues that respondent failed to accommodate complainant 
by not assisting complainant In obtainmg outside counseling or other state 
services. First of all, such an accommodation was not suggested by com- 
plainant’s physician, soual worker, or psychologist. Second, respondent was 
also aware that complainant at one point had refused to continue the counsel- 
ing sessions arranged by his physlcian. As a result, this argument by com- 
plainant is not persuasive. 

The Commission concludes that there is no probable cause to believe 
that discrimination has occurred as alleged. 

Complainant, in his brief, requests that “the Personnel Commission 
should find probable cause” and “set the matter for full trial.” However, based 
on the issue set for hearing, the “full trial” before the Commission has already 
occurred and the record for review has already been established. 
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There is No Probable Cause to b&eve that discrimination has occurred 
as alleged and this complaint is dismissed. 

Dated: &la , 1992 STATE PERSONNEL COMMISSION 

LRM/lrm/gdt/2 

Parties; 

Duane Fischer 
4334 Somesct Ln 
Madison WI 53711 

Donna Shalala 
Cbanccllor UW Madison 
158 Bascom Hall 
500 Lincoln Dr 
Madison WI 53706 

NOTICE 
OF RIGHT OF PARTIES TO PETITION FOR REHEARING AND JUDICIAL REVIEW 

OF AN ADVERSE DECISION BY THE PERSONNEL COMMISSION 

Petition for Rehearing. Any person aggrieved by a final order may, 
within 20 days after service of the order, file a written petition with the 
Commission for rehealing. Unless the Commission’s order was served per- 
sonally, service occurred on the date of mailmg as set forth in the attached 
affidavit of mailing. The petitlon for rehearing must specify the grounds for 
the relief sought and supportmg authorities. Copies shall be served on all 
parties of record. See $227.49, Wis. Stats., for procedural details regarding 
petitions for rchcaring. 

Petition for Judicial Review. Any person aggrieved by a decision is 
entitled to judxial review thereof. The petitIon for judxial review must be 
filed in the appropriate circuit court as provided in §227,53(1)(a)3, Wk. Stats., 
and a copy of the petition must be served on the Commission pursuant to 
§227.53(1)(a)l, Wis. Stats. The pctitlon musk identify the Wisconsin Personnel 
Commission as respondent. The petition for judicial review must be served 
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and filed within 30 days after the service of the commission’s decision except 
that if a rehearing is requcstcd, any party desiring judicial review must 
serve and file a petition for review withm 30 days after the service of the 
Commission’s order finally disposing of the application for rehearing, or 
within 30 days after the final disposition by operation of law of any such 
application for rehearing. Unless the Commission’s decision was served per- 
sonally, service of the decision occurred on the date of mailing as set forth in 
the attached affidavit of mailing. Not later than 30 days after the petition has 
been filed in circuit court, the petitioner must also serve a copy of the peti- 
tion on all partics who appeared in the proceeding before the Commission 
(who are identiflcd immcdiatcly above as “partles”) or upon the party’s 
attorney of record. Set $227.53. Wis. Stats., for procedural details regarding 
petitions for Judicial review. 

It is the responsibility of the petitioning party to arrange for the prepara- 
tion of the necessary legal documents because neither the commission nor 
its staff may assist in such preparation. 


