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EUGENE H. THOMPSON,

Appellant,

v. INTERIM
DECISION

Secretary, DEPARTMENT OF AND
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Respondents.,
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NATURE OF THE CASE

This case involves an appeal concerning a reclassification trans-
action. This matter is before the Commission on a motion to dismiss filed
by respondent Department of Employment Relations (DER)} on May 17, 1988,
The findings which follow are made solely for the purpose of deciding this
motion and are based on material which appears to be undisputed, including
certain information about related cases set forth in the Commission's own
files.

FINDINGS OF FACT

1. In 1984, appellant was employed in the classified civil service
by the Wisconsin Division of Transportation (DOT).

2. As a result of a personnel survey, DER reallocated his position
from Motor Vehicle Inspector (MVI) 1 to State Patrol Inspector (SPI) 2,

effective August 22, 1984.



Thompson v, DOT & DER
Case No. 88-0037-PC
Page 2

3. A number of DOT employes whose positions were thus reallocated,
including appellant, were involved in appeals of said transaction to this
Commission pursuant to §230.44(1)(b), Stats.

4, The Commission decided these appeals on a consolidated. basis by a
decision and order entered September 20,1 985. This decision in effect
agreed with appellants' contention that their positions should have been
reallocated to the SPI 1 level rather than SPI 2. The SPI 1 level is the
entry level for this series, whereas the SPI 2 level is the objective, or
full-performance level. The SPI series is a progression series in which
the employes are reclassified from SPI 1 to SPI 2 upon the attainment of
specified training and experience, §ER-Pers 3.01(3), Wis. Adm. Code. The
Commission noted in the decision that the economic advantage to the appel-
lants of having their reallocations changed from SPI 2 to SPI llis that
this opened the door to a subsequent progression via reclassification to
SPI 2, which carries a one step pay increase. This increase was not
available to them through the reallocation route that DER had taken and
which had generated the appeals. In its final order, the Commission
reversed respondent DER's decision to reallocate the positions to SPI 2,
and remanded the matter to DER for action in accordance with the decision.

5. DER petitioned for judicial review of the Commission's decision,
and the Dane County Circuit Court reversed the Commission. However, the
Cireuit Court decision was appealed, and on January 22, 1987, the Court of
Appeals reversed the Circuit Court and affirmed the Commission. No appeal
was taken to the Supreme Court.

6. DER then proceeded to implement the Commission's decision.
Following reallocation to SPI 1, 33 employes, not including Mr. Thompson,

were reclassified to SPI 2 with an effective date of Jume 7, 1987. On
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July 20, 1987, John Steffek filed an appeal on behalf of the thirty-three
inspectors inveolved, again, not including Mr. Thompson, contesting the
effective date of this transaction. This appeal in effect was brought by
the Wisconsin State Employes Union (WSEU) which represented this group of
employes.

7. Appellant in the meantime had retired from state service on April
1, 1986. The employer took the position that because appellant and 9 other
inspectors had retired prior to the completion of this litigation, they
would not be reclassified.

8. The Steffek group appeal ultimately was settled. The settlement
agreement was signed by Mr. Steffek and Ron Orth, WSEU Field Representa-
tive, as appellants' representatives, and by representatives of DER and
DOT. Among other things, it called for the effective date of the reclassi-
fications tc be changed from June 7, 1987, to September 20, 1985, and for
each appellant to be paid back pay of $1047.60. This settlement agreement
was filed with the Commission on November 23, 1987, and the Commission
entered an order on December 3, 1987, dismissing the appeal on the basis of
the settlement agreement.

9. Mr. Thompson first learned of this settlement in late December,
1987, when he read an article about it in the Division of State Patrol
December 1987 newsletter. He then sent letters dated January 12, 1988, to
Mr. Steffek and Ron Discher, President, Wisconsin State Patrol (Local 55).
These letters included the following:

The News Letter indicates that all 33 inspectors who were part of
the 1984 class action (of which I was one of the original 33)
have now received back pay as a result of this action. As T
indicated, I was one of the original 33 inspectors involved;

however, I was not among those receiving such back pay. My
question is —- why did I not receive such back pay?
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I retired from state service on April 1, 1986, and I see the back
pay is retroactive to September in 1984 [sic] I feel that since
I was one of the original inspectors participating in the class
action from the very beginning, I should be entitled to the same
retroactive pay up until the date of my retirement on April 1,
1986, which is, of course, 18 months. If I am denied this back
pay, I want to know, in writing, exactly why; and just who made
the decision to exclude those not employed as of June 5, 1987,
This appears to be unjustified and, once again, a typical bureau-
cratic State Government "foul-up"; of course, in the State's
favor. Any further explanations and/or suggestions you would
have would be appreciated, as I may decide to seek further legal
advice regarding this matter.

Both Mr. Steffek and Mr. Disher responded. Mr. Disher's letter,
vary 22, 1988, included the following:

In your letter dated January 12, 1988, you inquired as to the
reason why you were not included in the back pay settlement. The
reason is that when the state completed the infighting that
occurred on this matter between the Department of Employee
Relations and the Department of Transportation the date was in
the Spring of 1987. The actual reclass took place on June 6,
1987. Local 55 then filed an appeal on behalf of the 33 Inspec-
tors who were still in the employment of the State.

Since you had already retired by that time you could not be
covered by this appeal....

Mr. Thompson also contacted his state senator in January 1988,
dated January 28, 1988, Senator Davis advised him:

I have called the State Patrol and asked them to respond to your
questions regarding this back pay issue, I have asked for a
response in writing which you should receive very soon.

By a letter to appellant dated February 18, 1988, James N. Van

administrator of the Division of State Patrol responded as fol-

You contacted Senator J. M. Davis regarding the recent settlement
of the Inspector Reallocation Case. Senator Davis has asked if I
could address your concerns.

1

e reference to this date in the article was erroneous.
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I wish I had better news for you, but because you retired from
state service on April 1, 1986, before the appeal was won, you
and nine other inspectors were not included in either the reclass
or the settlement.

The Inspector Reallocation Case was a result of the 1984 Law
Enforcement Classification Survey in which 43 of the Divisions
Inspectors 1 were reallocated from Motor Vehicle Inspector 1 to
State Patrol Inspector 2.

The State Patrol, on behalf of those 43 inspectors, appealed the
reallocation to the Personmel Commission. After several years of
legal appeals, the State Patrol and the inspectors won the case.

All the inspectors were reallocated to State Patrol Inspector 1
and on June 7, 1987 reclassified to State Patrol Inspector 2.
This resulted in a settlement agreement for those people who were
reclassified on June 7.

I hope this answers your questions regarding this case. If we
can be of further assistance or provide additional information,
please don't hesitate to call or write.

On March 18, 1988, appellant filed this appeal with this Commis-

sion which stated, in part as follows:

This
stances.
appealed

have been

I am, hereby, appealing the decision of the Department of Trans-
pertation and the Division of State Patrol for denial of backpay
covering the period of September, 1985 through April 1, 1986, in
the amount of $303.80, which I feel is rightfully due me, having
worked during such period as a State Patrol Inspector....
DISCUSSION
case involves a rather unusual and convoluted set of circum-
To begin with, Mr. Thompson was among a group of employes who

the reallocation of their positions to SPI 2, contending it should

to SPI 1.2 The employes won their appeal before this Commission

2 As

noted above, in Finding #4, the apparent underlying motivation of

this approach was to make it possible to progress from SPI 1 to 2 by
reclassification (vs. reallocation) and thereby obtain a one-step pay

increase

that was not available by direct reallocation to SPI 2.
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on September 20, 1985, but this was followed by a process of judicial
review that culminated in the Court of Appeals upholding the Commission's
decision on January 22, 1987. While this litigation was going on, Mr,
Thompson retired from state service on April 1, 1986.

After the Court proceedings ultimately ended, respondents implemented
the Commission's decision, which involved reallocation to SPI 1 followed by
reclassification to SPI 2, This reclassification carried an effective date
of June 7, 1987. It appears from Mr. Van Sistine's letter (see Finding
#14), that respondents made the decision that employes who had been includ-
ed in the original appeal but who had retired would not be included in the
reclassification.3 It appears to be undisputed respondents did not notify
Mr. Thompson at the time of this decision that he would not be reclassed.

After the incumbent inspectors appealed the effective date of the
reclassification in July, 1987, the parties reached agreement on a new
effective date of September 20, 1985, and the payment of lump sum retroac-
tive salary. Since Mr. Thompson was not a party to this appeal, he was not
included in the settlement.

Mr. Thompson subsequently learned of this settlement through the
division newsletter and began the string of inquiries, set forth in the

findings, that preceded this appeal.

Although this was not enunciated in the various correspondence on
file with the Commission, it is noted that §ER-Pers 3.03(4), Wis. Adm.
Code, provides in part: 'Requests for reallocation, reclassification
or regrade are cancelled when an employe resigns, retires or is
terminated from pay status in the position prior to the effective date
of the requested action." (emphasis added) Therefore, on the basis
of the June 7, 1987, effective date, it appears probable that Mr.
Thompson would not have been legally entitled to the reclassification
to SPI 2,
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DER's motion to dismiss raises a number of legal issues. Respondent's

first argument is summarized in its brief filed May 17, 1988, as follows:

Since the appeal concerns the recovery of wages by a retiree for
wages allegedly owed to him while he was a state employe repre-
sented by a labor organization, the Commission's jurisdiction
over the appeal is barred by operation of s. 111,93(3), Stats.,
which provides in pertinent part:

If a collective bargaining agreement exists
between the employer and a labor organization
representing employes in a collective bargaining
unit, the provisions of that agreement shall
supersede the provisions of civil service and
other applicable statutes..., related to wages,
fringe benefits, hours and conditions of employ-
ment whether or not the matters contained in those
statutes... are set forth in the collective
bargaining agreement,

In a recent decision, Popp v. DER, No. 88-0002-PC (5/12/88), the

Commission rejected this theory:

...as to employes in represented positions, the provisions of a
collective bargaining agreement supersede civil service statutes
related to wages, fringe benefits, hours and conditions of
employment, However, not everything involving the broad subject
of wages is subject to bargaining. Section 111.91(1)(a), Stats.,
requires bargaining on:

"...wage rates, as related to general salary
scheduled adjustments consistent with sub (2}, and
salary adjustments upon temporary assignments of
employes to dutles for a higher classification or
downward reallocations of an employe's posi-
tion..."

A back pay award based on an erroneocus classification decision
does not fit within a "general salary scheduled adjustment"” or a
salary adjustment "upon temporary assignment of employes to
duties of a higher classification or downward reallocation....
It cannot be inferred that by the use of the term "wages" in
§111.93(3), Stats., the legislature intended that as to non-
bargainable matters covered by the civil service code, the civil
service provisions should be superseded as to represented
employes. GSee Taddey v. DHSS, Wis, Pers, Commn., No. 86-0156-PC
(6/11/87). Therefore, §111.93(3), Stats., has no application to
this case.

"
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DER also contends that complainant lacks standing because 'the chal-

lenged action [did not] cause the petitioner injury in fact," Wisconsin's

Environmental Decade, Inc. v. PSC, 69 Wis. 2d 1, 10, 230 N.W. 24 243

(1975). DER argues in its brief: "Since he was not eligible for reclassi-
fication due to retiring from state service, the Appellant could not have

been reclassified. Since he could not have been reclassified, the appel-

lant did not have the standing to challenge the effective date of the

reclagsification....”

However, this argument really runs to the merits.
Appellant did suffer "injury in fact" when respondents failed or refused to
include him in the group of 33 inspectors who were reclassified to SPI 2
after the conclusion of the litigation described above, since if he had
been included in that group he presumably would have received a back pay
award for the period prior to his retirement.

DER further contends that this appeal does not involve an appealable
action under §230.44(1), Stats., and, in any event, that DER took no action
with respect to appellant, The essential subject matter of this appeal
involves the failure or refusal of the employer to have granted Mr,
Thompson a reclassification to SPI 2 with an effective date of September
20, 1985, with an indicated loss of salary between that date and his
retirement date of April 1, 1986, of $303.80. While apparently the deci-
sion with respect to reclassification was made by DOT, all reclass
decisions are attributable to DER, either directly, §230.09(2)(a), Stats.,
or on the basis of delegation, §230.04(1m), Stats. Section 230.04 (lm),
Stats., also provides that delegated actions '""may be appealed to the
personnel commission under §230.44(1l)(b). The secretary [of DER] shall be
a party in such an appeal." Therefore, there was an appealable action and

DER is a necessary party.
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Respondent DER further asserts that the appeal 1s untimely, contending
that the settlement agreement in Steffek was effected no later than Novem-
ber 20, 1987, and the appeal was filed more than 30 days thereafter.
However, this approach to timeliness is premised on DER's categorization of
the subject matter of the appeal as "his exclusion from the settlement
agreement....”" While it was the settlement that precipitated Mr.
Thompson's inquiries, the subject matter of this appeal from a jurisdie-
tional basis involves respondents' failure or refusal to have granted Mr.
Thompson a reclassification with an effective date of September 20, 1985.
Section 230.44(3), Stats., provides a time limit for appeals of this nature
of 30 days after the effective date of the action or 30 days after the
appellant receives notice of the action, whichever is later, Clearly, the
appeal was filed more than 30 days after the effective date of respondents’
denial of appellant’'s reclassification. The key issue then is when he
would be deemed to have had notice of the decision.

In December 1987, when he read the Division of State Patrol newslet-
ter, Mr. Thompson could have inferred, and apparently did infer, that he
had been excluded from receiving back pay in connection with the appeal he
had been involved in, which commenced in 1984, However, at that time he
had ne notice that respondents had failed or refused to grant him reclassi~
fication due to his retirement from state service prior to the conclusion
of the litigation in connection with his earlier appeal and prior to what
originally had been fixed as the effective date for reclassification (June
7, 1987). He had no way of knowing from the article whether the exclusion
was based on an irreversible decision or possibly an oversight.

Furthermore, the article was, at least in part, erroneous, see footnote 1,
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Mr, Thompson received subsequent correspondence from union officials
Steffek and Disher. It is questionable whether they legally could have
provided him notice of respondents' decision concerning appellant's classi-
fication status, but in any event all that was explained to him was why the
union had not included him in the appeal.

Based on the documentation before the Commission, it cannot be said
that appellant was actually advised of respondents' decision not to include
him in the reclassification until he received Mr. Van Sistine's letter of
February 18, 1988, which explained DOT's decison and told him that from the
department's standpoint he was "out of luck" as to his back pay. It was
only at this time that he had notice sufficient to trigger the running of
the 30 day time for appeal under §230.44(3), Stats.

This conclusion is reinforced to some extent by the provisions of
§ER-Pers 3,04, Wis., Adm, Code:

Notice of reallocation or reclassification. Approval
or denials of reallocations or reclassifications shall
be made to the appointing authority in writing, The

appointing authority shall immediately notify the
incumbent in writing.

In Pero v. DHSS & DER, No. 83-0235-PC (4/25/85), the Commission

interpreted this rule to require generally that the employing agency, when
acting on a delegated basis, provide written notice to the incumbent of a
denial of reclassification. However, in that case appellant's reclassi-
fication from Officer 1 to Officer 2 had been delaved for 6 months due to
the application of a departmental rule requiring a 6 months discipline-free
work record prior to reclassification. The Commission held that under
these circumstances there was what amounted to a constructive denial of
reclassification, and respondent was not required to have given written

notice of this constructive denial. The Commission expressed the opinion
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that it was somewhat ambiguous whether the rule by its terms applied to

this kind of written denial, and it looked to the policy concerns addressed

by the rule:
...the intent of the rule is to ensure notice to the employe of
the transaction so that the employe will be aware of his or her
employment status, and will be able to take steps to safeguard
his or her interests, such as by filing an appeal. To the extent
that in a situation involving a "constructive' denial of reclas-
sification, these goals are already provided by something other
than written notice, it would seem less likely that it was
intended that written notice be required with respect to such a
transaction.

In a typical progression series where the employe is reclassified
after the satisfactory completion of a specified period of training and
experience, an employe would be expected to realize that reclassification
in effect had been denied even without specific notice, since he or she
would expect it at a certain point (e.g., after & months), and would be
aware that the pay increase that accompanies reclassification had not
occurred. Furthermore, the Commission pointed out that in such a case,
even 1f the employe did not become aware of the reclassification denial at
the time the reclassification normally would have occurred, he or she would
receive notice of the effective date when the reclassification ultimately
occurred, and could appeal the effective date at that time.

In the case of Mr, Thompson, these factors were obviously not present
due to his retirement and the fact that the decision not to include him in
the reclassifications was only made after the convoluted events connected
with the underlying litigation., He was not in a position to have expected
a2 reclass after a fixed periocd, and because he was no longer in state

service, he could not expect a reclass eventually that would give him an

opportunity to appeal the effective date.
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On the other hand, in this case there is even more of an argument that
the language of §ER-Pers 3.04, Wis. Adm. Code, would not apply under these
circumstances. This is because the rule refers to notification of the
incumbent, and arguably, at the time of the decision not to include appel-
lant in the group to be reclassed, he could not be considered the incumbent
of the position. On the other hand, he was the incumbent with respect to
the period of time for which reclassification was in effect denied.

In any event, regardless of whether one would conclude that §ER-Pers
3.04, Wis. Adm. Code, applied and required written notice to appellant that
he was not being included in the reclassification, the foregoing under-
scores the importance from a policy standpoint under the civil service code
that affected persons receive notice of reclassification decisions, Even
if DOT were not required to have provided appellant of written notice of
its classification decision at the time it occurred, appellant at least was
entitled to some kind of notice of this transaction from respondents before
the time for taking an appeal would begin to run, and it cannot be argued
that the limited notice he received from third parties was sufficlent to
commence the period for appeal.

Finally, respondent argues that even if the appeal were deemed timely,
appellant should be barred by the doctrine of laches4 from pursuing this

appeal. Based on the record to date, there is nothing to suggest either

4 "The equitable doctrine of laches is a recognition that a party
ocought not to be heard when he has not asserted his right for an
unreasconable length of time or that he was lacking in diligence in
discovering and asserting his right in such a manner so as to place the
other party at a disadvantage.” Bade v. Badger Mutual Insurance Co., 31
Wis. 2d 38, 47, 142 N.W. 2d 218, 22 (1966).
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that appellant was less than diligent in pursuing this matter, or that
respondents have been disadvantaged by any delay in the surfacing of his

claim.

ORDER

For the foregoing reasons, DER's motion to dismiss filed May 17, 1988,
is denied. This matter is to be scheduled for another prehearing confer-
ence which should include a discussion of the possibility of submitting
this matter for decision on the merits on the basis of written arguments,

and without evidentiary hearing.

Dated: 62? , 1988 STATE PERSONNEL COMMISSION
AJT: jmf
JMF09/2 DO R. MURPHY, SS10Re

T

LAURIE R, McCALLUM, Commissioner



