STATE OF WISCONSIN PERSONNEL COMMISSION
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GEORGE SHOWSH,

Appellant,
RULING ON
PETITION FOR
COSTS UNDER
§227.485, Stats.

V.

Secretary, DEPARTMENT OF
AGRICULTURE, TRADE AND
CONSUMER PROTECTION,

Respondent.

Case No. 89-0043-PC
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This matter is before the Commission on appellant's motion to tax attor-
ney's fees, costs, disbursements and expenses filed May 15, 1990.

This case involves an appeal pursuant to §230.44(1)(c), Stats.,, of a sus-
pension without pay for 10 days. On April 17, 1990, the Commission entered its
decision on the merits, reducing the discipline imposed to a suspension with-
out pay for 5 days. The Commission concluded that respondent had not sus-
tained its burden of proof with respect to two of the three incidents of alleged
misconduct but had sustained its burden as to one.

Pursuant to §227.485(3), Stats., one basis for not awarding costs to a pre-
vailing party is a determination that the losing party was "substantially justi-
fied in taking its position.” The term "substantially justified" is defined as
"having a rcasonable basis in law and fact." §227.485(2)(f), Stats.

The Commission concludes that respondent had a reasonable basis in law
and fact for imposing the discipline it did in regard to all three incidents.
Such a conclusion is obvious in regard to the Smokey Hollow incident where
the Commission found just cause for the imposition of discipline. In regard to
the iwo allegedly threatening statements made by appellant, the Commission
found that the statements had been made by appellant and had certainly been
"discourteous” within the meaning of the applicable work rule and inappro-
priate in a work setting. The Commission concludes on this basis that respon-
dent had a reasonable basis for its action in regard to the statement. Although

the Commission, based on the context in which the statements were uttered and
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the manner in which they were interpreted, disagreed with respondent's con-
clusion that such statements were actually threatening and that there was just
cause for imposing discipline for such statements, this is not necessarily in-
compatible with the conclusion that respondent had a reasonable basis in law
and fact for its decision to impose discipline in this regard. Finally, in regard
to the Dalebraux incident, the Commission disagreed with respondent's conclu-
sion that appellant actually misrepresented his time of arrival at the plant.
However, at the time the decision to discipline was made, the information
available to respondent in this regard was Mr. Stilling's representation that he
had been present at the Dalebraux plant that moming and that appellant had
misrepresented his time of arrival. Again, this presents a reasonable basis for
respondent’s actions in regard to the Dalebraux incident.

ORDER

Appeliant's motion for costs is denied.

Dated: (),M/&A ol » 1990 STATE PERSONNEL COMMISSION

IE R. McCALLUM, Chairperson
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GERALD F. HODDINOTT, Commissioner

Parties:

Dr. George Showsh Howard Richards
2849 Josephine Circle Secretary, DATCP
Green Bay, WI 54301 P.O. Box 8911

Madison, WI 53708



