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Nature of the Case 

This is a complaint of discrimination on the basis of age and handicap. 
Complainant requested a waiver of the investigation stage of these proceed- 
ings and the Commission granted this request. A hearing was held on May 15, 
1992, before Laurie R. McCallum, Chairperson. 

Findines of Fact 

1. Some time on or around January 20, 1989, the Department of 
Employment Relations forwarded to the University of Wisconsin-Oshkosh (UW- 
0) a list of candidates certified as eligible for a vacant Program Assistant 1 (PA 
1) position in Testing and Research Services. This list Included complainant’s 
name and indicated that her name appeared on the list as the result of 

Handicapped Expanded Certification. Diane Bunck of the UW-0 Personnel 
Office received this list and contacted the certified candidates by letter to de- 
termine their interest in interviewing for the position. Based on the re- 
sponses she received to this letter, Ms. Bunck prepared an interview schedule 
which she forwarded to Dr. Timothy Hoyt, the supervisor of the PA 1 position. 
Neither Mary Koepp, the UW-0 Personnel Director and Ms. Bun&s supervisor, 
nor Dr. Hoyt were provided a copy of the certification list. Ms. Bunck became 
aware before the effective date of complainant’s hire that complainant’s 
handicap of depression had been properly verified but she did not communi- 
cate this information to Ms. Koepp or Dr. Hoyt. 



Engel v. UW-Oshkosh 
Case No. 89-0108-PC-ER 
Page 2 

2. Thirteen candidates for the PA 1 positton were interviewed by Dr. 
Hoyt. Dr. Hoyt selected complainant as the successful candidate based on her 
work expertence and her maturity. Complainant was appointed to the position 
effective March 7, 1989, and required to serve a six-month probationary pe- 

riod. 
3. This PA 1 position was one of two posittons within the Testing and 

Research Servtces unit assigned to the Faculty Evaluation function. The pur- 
pose of this function was to coordinate the administration of the student eval- 
nation of the teaching faculty. The results of these evaluations had an impact 
on faculty mertt pay, tenure dectsions, and promotions. An important part of 
this function was to dtrect the student employees who carrted out some of the 
duties and responsibilities of the faculty evaluation program and to maintain 
smooth and cordial working relationships with the faculty being evaluated. 
Occasionally, the Incumbent of this PA 1 posttion was requtred to come in be- 
fore office hours or stay after office hours to coordinate an evaluation. 

4. Durmg her second week of employment, complainant became ill and 
remained out of work for 7 working days. During thrs time, complainant was 
hospitalized for “multiple pulmonary emboli.” Dr. Hoyt was under the tmpres- 
sion that complainant’s absence was due to an illness that she had contracted 
m Florida a few weeks before she started workmg at UW-0. Dr. Hoyt was not 
aware of the nature of thts illness at any time during complainant’s employ- 
ment in the subject PA 1 posttion. Upon her return to work, complainant 
worked a part-time schedule for 6 working days and a full-time schedule 
thereafter. Complainant had been given an “Employee Return to Work 
Certiftcate” from her treating physician which indicated that she could return 
to work “wtth restricttons” and that the only restriction was that she work 
“hours as tolerated.” Neither Ms. Koepp nor Dr. Hoyt saw thts certificate at any 
tnne prtor to the SubJeCt termination. Some time in May of 1989, complainant 
advised Dr. Hoyt that she was feeling like her “old self” again. 

5. On or around May 7, 1989, Dr Hoyt prepared an evaluation of com- 
plainant’s work performance during her first two months in the subject PA 1 
position. This evaluation stated as follows, in pertinent part: 

* * * * 
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You arc making satisfactory progress III the mechanical 
aspects of the Job. You must, however, take steps immediately to 
improve the perception of your treatment of clients, student staff 
members, and others m the daily conduct of your job. This criti- 
c~sm is based in part, but is not limited to, several complaints that 
have reached me from the student staff whom you supervise re- 
gardmg the manner m which you talk to them and the tasks you 
ask them to do. Some have decided not to return to this office next 
fall as a result of your methods of supervision. 

The importance of the work done by student staff who ad- 
minister the classroom surveys cannot be overemphasized. Your 
reputation, and the repuiation of our offlce, to a large degree, is 
dependent on the impressrons made by the student staff. 
Consequently, they deserve to be treated with respect and consld- 
eration. Theu supervisor should consist of a combmatlon of 
caring and nurturing, Job accountability, thorough training, and 
careful explanation of duties and tasks to be performed. 

* * c c 

The nature of your job demands exceptional accuracy in 
written and oral communication with teachers, student staff, 
Mary, and Me. MIscornmunlcatlon, especially with client teach- 
ers and Mary, can result in surveys that are administered and/or 
processed incorrectly. It is reasonable to expect “glitches” to oc- 
cur during your first semester. It appears that you have thus far 
handled the unexpected and the out-of-the-ordinary in a reason- 
able manner. It is an area, however, that requires concentration 
and constant effort. Your should continue to seek ways to im- 
prove the accuracy and flow of information, to clarify communi- 
cation outslde and inside the office, and to simplify tasks related 
to the survey function. 

* * * * 

Among 13 applicants for the job, I judged you as the person 
most able to be effective at both levels. Although your first two 
months began on a rough note because of your health problems, 
you appear to be learning more and feeling better each day. 

Dr. Hoyt rated complainant’s quality of work, judgment, quantity of work, and 

dependabllity as “average” (the middle rating on the five factor scale); her 
initiative, rate of learning, and work habits as “good” (the second htghest 

rating on the five factor scale); and her abihty to get along with others as 

“average” to “poor” (“poor” is the second lowest rating on the five factor 

scale). Complainant signed this evaluation on May 24, 1989. Dr. Hoyt consid- 

ered a ratmg of “average” to be a very low rating, Dr. Hoyt’s practice was to 

rewew a written performance evaluation with an employee and to provide 
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detailed specifics to illustrate what is intended or referenced m the written 
comments. Prtor to the completion of this evaluation, complainant’s co- 
worker in the Faculty Evaluation unit expressed concern to Dr. Hoyt regarding 
complainant’s ability to pull her weight on the unit and other co-workers had 
expressed to Dr. Hoyt their feelmg that complamant was not always courteous 
or helpful to faculty or staff 

6. On or around August 17, 1989, Dr. Hoyt brought his continuing con- 
cerns regardtng complatnant’s work performance to the attention of Ms. 
Koepp. Ms. Koepp suggested that Dr Hoyt complete another evaluation of 
complainant’s work performance. Dr. Hoyt requested that complainant’s pro- 
bationary period be extended for an additional three months and Ms. Koepp 
told him that she would determine the circumstances under whtch such an 
extenston could be approved. 

7. Dr. Hoyt and Ms. Koepp met again on or around August 18, 1989. At 
this meeting, Ms. Koepp advtsed Dr. Hoyt that she didn’t feel that the circum- 
stances of complainant’s employment satisfied the criteria for the approval of 
an extension of a probationary period and that, since the performance prob- 
lems were not task-ortented but related to complainant’s ability to get along 
with others, were unlikely to show improvement if an extension were granted. 
In addition, when Ms. Koepp and Dr Hoyt determined that a three-month ex- 
tension would expire during a very critical and busy point in the fall semester 
for the Faculty Evaluation program, they concluded that such an extension 
would not benefit the program. Ms. Koepp and Dr. Hoyt decided on these bases 
not to extend complainant’s probationary period for three months. 

8. Immediately after hts dtscussion with Ms. Koepp of August 17, 1989, 
Dr. Hoyt prepared an evaluation of complainant’s performance for the three- 
month period endmg August 7, 1989. This evaluation stated as follows, in per- 
tinent part: 

* * * * 

The progress expected in terms of general job perfor- 
mance and rapport with clients and staff has tmproved since 
your last evaluation, where such expectations were given in de- 
tail, but has not reached the level necessary, in my judgment, to 
warrant satisfactory completion of probation, 

* * * * 
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Dr. Hoyt rated complainant’s quality of work, quantity of work, dependability, 
mltiative, and work habits as “average;” her judgment and rate of learning as 

“poor,” and her ability to get along with others as “poor” to “unsatisfactory” 
(“unsatisfactory” IS the lowest rating on the five factor scale). Complainant 

did not sign this evaluation. During his discussion of this evaluation with 
complainant on August 17, 1989, Dr. Hoyt did not tell complainant that her 
work was “all right” (this would have been inconsistent with the language of 
the written performance evaluation) or that, if she were starting the Job that 
day, he was sure she would complete her probationary period “with flying col- 
ors” (this 1s not language that Dr. Hoyt uses). 

9. Some time after August 18, 1989, Ms. Koepp met with complainant to 
discuss Dr Hoyt’s recommendation that complainant be terminated. During 
this meeting, Ms. Koepp specifically referred to complainant’s performance 
problems, offered complainant the opportunity to resign, and specifically re- 
ferred to the non-discrimination requirements of state law. This was consis- 
tent with Ms. Koepp’s usual practice. 

10. In a letter to complainant dated August 23, 1989, Ms. Koepp advised 
her that her employment in the subject PA 1 posItIon was terminated effective 
August 18, 1989 

11. It is not unusual for a UW-0 supervisor to complete two performance 
evaluations of a probationary employee during the employee’s six-month pro- 
bationary period. It is not unusual for a probationary employee at UW-0 to be 
terminated prior to the end of the employee’s six-month probationary period. 

12. Dr Hoyt never referred to complainant’s age nor was he aware that 
anyone under his supervision had done so. Complainant never told Dr. Hoyt 
that any of her co-workers had mentioned her age or that any of her co-work- 
ers were “harassing” her about her age 

13. The limited term employee (LTE) who had held the SubJCCt PA 1 po- 
sition prior to complainant had not consistently required that the students co- 
ordinating the faculty evaluations follow the appropriate script when in- 
structing the evaluators. Dr. Hoyt discovered this and rectified the situation by 
insisting that the LTE require the students to follow the script. 

14. Complainant’s date of birth is January 10, 1930. 
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Conclusions of Law 

1. This matter is appropriately before the Commission pursuant to 
$230.45(1)(b), Stats. 

2. The complainant has the burden to show that she was discriminated 
against on the basis of her age in regard to her probationary termination 
from the subject PA 1 position. 

3. The complainant has failed to sustain this burden. 
4. The complainant has the burden to show that she was discriminated 

against on the basis of her handxap in regard to respondent’s decision not to 
extend her probationary period. 

5. The complainant has failed to sustam this burden. 

Opinion 

The issues in this case are as follows: 

Whether respondent discriminated against complainant on the 
basis of age with respect to its decwon to terminate her employ 
ment. 

Subissue: Whether respondent’s decision not to extend com- 
plainant’s probauonary period was discriminatory on the basis of 
her handicap 

Age Discrimination 

In analyzing a claim of disparate treatment such as the one under con- 
slderation here, the CornmIssion generally uses the method of analysis set 
forth in McDonnel-Douglas Cow. v. Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed. 

2d 668, 5 FEP Cases 965 (1973), and its progeny, to determine the merits of the 
complamant’s charge. Under this method, the initial burden is on the com- 
plainant to establish the existence of a prima facie case of discrimination. The 
employer may rebut thts prima facie case by articulating legitimate, non-dis- 
crlminatory reasons for the actlons taken which the complainant may, in 
turn, attempt to show were in fact pretexts for discrimination. 

In the context of a termmatwn decision, the elements of a prima facie 
case are that (1) the complamant is a member of a protected class; (2) her work 
performance was satisfactory; (3) despite this satisfactory performance, she 
was termmated; and (4) this termination was eflected under circumstances 
which give rise to an inference of dlscrlmination Under the facts of this case, 
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complainant was a member of a protected class on the basis of her age (59). In 
regard to the second element, complainant has not shown that her perfor- 
mance was satisfactory The only evidence presented by complainant in this 
regard was her testimony that she felt that her work performance had been 
sattsfactory, and that she could not recall any work situations in which she 
would characterize her behavior as not courteous or not helpful. The record 
shows that Dr Hoyt testified that he had received complaints from com- 
plainant’s co-workers and student subordinates about her lack of courtesy and 
lack of helpfulness and her failure to carry her weight in the unit. The 
record also shows that this testtmony was consistent with the language tn the 
two evaluations Dr. Hoyt prepared in regard to complainant’s work perfor- 
mance and with the substance of the conversations Ms. Koepp testified that she 
had had wtth Dr. Hoyt. Neither party introduced any other evidence relating 
to complainant’s work performance, including any testimony from com- 
plainant’s co-workers or the program’s clients. In view of the state of the 
record m regard to this pomt and in view of the fact that the complainant has 
the burden of proof, the Commission concludes that complainant has failed to 
show that her work performance was satisfactory. In regard to the thtrd ele- 
ment, the record shows that complainant was terminated. In regard to the 
fourth element, since the record does not indicate the age of the employee ap- 
pointed to replace complamant in the subject PA 1 position or any other evi- 
dence which would tend to give rise to an inference of drscrimination, the 
Commission concludes that complainant failed to sustain her burden in regard 
to this element as well. The complamant has fatled to show a prima facie case 
of discrimination on the basts of her age. 

If complainant had shown such a prima facte case, the burden would 
then shift to respondent to articulate a legitimate, non-discriminatory reason 
for its termmation of complamant. The reason offered by respondent is that 
complainant’s work performance was unsatisfactory and this reason is legiti- 
mate and non-discriminatory on its face 

The burden would then shift to complainant to show that the reason of- 
fered by respondent was a pretext for discrimination. In this regard, com- 
plamant argues as follows: 

1. Her performance was actually satisfactory. As discussed above, based 
on the state of the record and the fact that complainant has the burden of 
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proof, the Commission concluded that her work performance was actually not 
satisfactory. 

2. Dr. Hoyt told complamant during theu dwussion of the second per- 
formance evaluation that her work was “all right” and that, if she were start- 
ing the job that day, he was sure she would complete her probationary period 
“wth flying colors.” However, not only is this inconsistent with the message 
of the two written evaluations of complainant’s work performance completed 
by Dr. Hoyt and with the substance of Dr. Hoyt’s discussions of complainant’s 
work performance with Ms. Koepp, as corroborated by Ms. Koepp’s testimony, 
hut Dr. Hoyt testified that this was not the type of language he uses and he 
would never have said that Complainant has failed to show that Dr. Hoyt made 
the alleged statements. 

3. Dr. Hoyt used positive and encouraging statements during his and 
complainant’s dlscussion of the first performance evaluation. Dr. Hoyt ac- 

knowledged in his testimony that he did this in addition to pointing out the ar- 
eas that were unsatisfactory and needed improvement. This is consistent with 

Dr. Hoyt’s analysis in the written performance evaluation. Certainly, it is not 
unusual or misleading for a supervisor of a probationary employee to point out 
both the satisfactory and unsatisfactory areas of performance and to offer en- 
couragement to the employee with the hope that such encouragement could 
spur the employee to Improve his or her performance. These statements do 
not tend to show pretext. 

4. Complamant was so conscientious about her job that she worked out- 
srde normal office hours to assist the faculty. However, the record shows that 
working outside normal offIce hours was expected of this posltion in certain 
circumstances and does not show any special commitment or performance on 
complainant’s part. 

5. One of complainant’s co-workers mentioned her age on more than 
one occasion and actually “harassed” complainant about her age. The record 
does not show that Ms. Koepp or Dr. Hoyt, the two indlwduais who participated 
in the decision to termmate complainant, made any statement to complainant 
about her age or were aware that anyone else had made such a statement. In 
addition, the record does not show that complainant brought any such situa- 
tion to the attention of Ms. Koepp or Dr. Hoyt prior to her termmation. 
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6. Dr. Hoyt failed to do a written evaluation of complainant’s perfor- 

mance at the fourth month of her probationary employment. The record 

shows, however, that, although Dr. Hoyt has done a four-month evaluation of 

some of his subordinate employees, at least half of the time he only does two 

evaluations during the six-month probationary period, as he did wth com- 

plamant. This does not tend to demonstrate pretext. 

7. Ms. Koepp’s insistence that complainant resign from the subject PA 1 

position in lieu of termination. The record does not show that Ms. Koepp in- 

sisted that complainant resign from her position. The record does show that 

Ms. Koepp, consistent with her usual procedure, offered complainant the op- 

portunity to resign. It does not make sense that offering an employee who is 

about to be terminated, with all the negative present and future ramifications 

that action carries with it, the opportunity to have their work record indicate 

a rcsignation rather than a termination, should connote, in and of itself, an 

intent on the part of the employer to discriminate. 

8. Ms. Koepp’s mention of the non-discrimination requirement during 

her discussion with complainant. The record shows that this, too, was consis- 

tent with MS Koepp’s usual procedure Again, the simple mention of an anti- 

discrimination requirement, without more, does not necessarily or even easily 

lead to a conclusion of an intent by the employer to discriminate. 

9 Complainant was terminated prior to the end of her probationary 

period. The record shows that this was not an unusual practice at UW-0 when a 

supervisor feels that a probationary employee is not working out. 

Complainant has failed to show why it should be considered as evidence of 

pretext in this case. 

10. According to complainant, Dr. Hoyt hkes to work around “pretty 

college girls.” Not only did complainant not offer any evidence. to corroborate 

this statement, but such a conclusion would be inconsistent with Dr. Hoyt’s de- 

cision to hire complainant In the first place. 

The Commission concludes that complainant has failed to establish a 

prima facie case and has failed to show pretext. As a result, the Commission 

concludes that complainant has failed to show that respondent discriminated 

against her on the basis of her age in regard to the subject termination. 
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Handicau Discrimination 

As the Commission stated in Harris v. DHSS, Case Nos. 84-109-PC-ER, 85 

0115.PC-ER (2/l l/88), a typical handicap discrimination case will tnvolve the 
following analysis: 

(1) Whether the complamant is a handicapped Individual; 
(2) Whether the employer discriminated against complainant because of 

the handicap, 
(3) Whether the employer can avail itself of the exception to the pro- 

scription against handicap discrimination in employment set forth at 
$111,34(2)(a), Stats., -- i.e., whether the handicap is sufficiently related to the 
complainant’s ability to adequately undertake the job-related responsibilities 
of his or her employment (this determmation must be made in accordance 
with $111,34(2)(b), Stats., whxh requires a case-by-case evaluation of whether 
the complainant “can adequately undertake undertake the Job-related respon- 
slbilities of a particular Job”); 

(4) If the employer has succeeded m establishing its discrunination is 
covered by this exceptlon, the fmal issue is whether the employer failed to 
reasonably accommodate the complainant’s handicap. 

The first question then LS whether complainant is handicapped within 
the meaning of the Fair Employment Act. Section 111.32(8), Stats., defines a 
“handzapped mdivldual” as an individual who: 

(a) Has a physical or mental Impairment which makes achievement un- 
usually difficult or Iunits the capacity to work; 

(b) Has a record of such an impairment; or 
(c) Is perceived as havmg such an Impairment. 
Complainant did not offer any evidence, other than the fact that her de- 

pression served as the basis for her qualification for Handicapped Expanded 
Certification (HEC), that her depression constituted a handicap under the Fair 
Employment Act (FEA). This IS not conclusive since the definitions of handi- 
cap under HEC and the FEA are not Identical. 

In addition, the only evidence offered by complainant m regard to her 
“multiple pulmonary emboli” handicap was that It required a short hospital- 
ization, 7 working days away from the office, 6 shortened working days, and a 
period of several weeks thereafter during which complainant was required to 
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keep her legs elevated. Complamant has failed to show that this temporary in- 
capacity had any lingering symptoms or any tendency, after the recovery 
period mentioned above, to make achievement unusually difficult or limit her 
capacity to work. The record also shows that Dr. Hoyt was unaware of the exact 
nature of complainant’s illness and perceived it to be a temporary incapacity. 
This is consistent with complainant’s statement to Dr. Hoyt in May of 1989 that 
she was feeling like her “old self” again. Complamant has failed to show that 
this illness qualified as a handicap within the meaning of the FEA. 

If complainant had shown that she was handicapped, the next issue 
would be whether the respondent discriminated agamst the complainant be- 
cause of one or both of her handicaps. There are two ways that discrimmation 
on the basis of handicap under this element can occur. The first would occur 
if respondent’s fallore to extend complainant’s probationary period had been 
motivated by complainant’s handicap. The second would occur If respondent 
failed to extend complamant’s probationary period for performance reasons 
that were causally related to her handxap. See Conlev v DHSS, 84-0067-PC-ER 

(6/29/87) 

In proving discrimination pursuant to the fxst model, complainant 
would first have to prove that respondent was aware or should have been 
aware of complainant’s handicap. The record does not show that either Dr. 
Hoyt or Ms. Koepp, the two individuals involved in the decision not to extend 
complainant’s probationary period, were aware or had any reason to be aware 
of complamant’s depression The record does not show that complalnant told 
either Ms. Koepp or Dr. Hoyt of her depresslon. The only writings referred to 
in the record which mentioned complainant’s depression were the certifica- 
tion list for the subject PA I positlon and a letter prepared by Ms. Bunck after 
the hiring decision was made. The record does not show that Dr. Hoyt or Ms. 
Koepp ever saw or had any reason to see either of these documents. 

The record does show that Dr. Hoyt was aware that complainant became 
ill soon after she began work in the PA I position and that Ms. Koepp became 
aware of this prior to complainant’s termmation when she reviewed the first 
performance evaluation prepared by Dr. Hoyt. However, the record does not 
show that either Dr. Hoyt or Ms. Koepp was aware of the exact nature of corn- 
plainant’s Illness or that they perceived it as anything more than a temporary 
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Incapacity from which complainant had recovered some time during May of 
1989. 

There 1s no evidence in the record which would tend to indicate that 
this perception played any role m their decisron not to extend complainant’s 
probationary period. The record shows that Ms. Koepp reviewed §§ER-Pers 
13.02 and 13.05, Wis. Adm. Code, to determine if extending complainant’s pro- 
batlonary period would be consistent wth these admimstrative rules. These 
rules provides as follows, in pertinent part: 

ER-Pers 13.02. All probationary periods shall be for 6 months du- 
ration, except: 

* * * * 

(2) In the case of employes who have not demonstrated the ca- 
paclty to be granted permanent status in class withm 6 months 
after the beginning of an ortginal or promotional probationary 
period, the administrator may, at the request of an appointing 
authority, extend the probationary period for up to 3 addItiona 
months, provided the extension is desirable on the basis of factors 
such as’ 

(a) Unanticipated change m the program or duty assIgn- 
ment, or 

(b) Substantial change in performance. 

ER-Pers 13.05. (1) If an employe has absences from employment 
not exceeding 174 work hours or prorated portion for part-time 
employes for any reason approved by the appointing authority, 
the appomting authority shall determine whether such absence 
shall be waived from the probationary time or the probationary 
period is to be extended to cover such absence. The employe shall 
be given written notice of such extensmn. 

(2) If an employe has such absence from employment to- 
taling more than 174 work hours or the prorated portion for 
part-time employes, the probationary period shall be extended by 
the length of the ume absent, except that up to 174 work hours or 
prorated portion for part-time employes may be waived by the 
appointlag authority. 

Ms. Koepp and Dr. Hoyt concluded that there had been no unanticipated 
change m the program or duty assignment for appellant’s position and that 
there had been no substantial change in performance. These conclusions are 
consistent with the record and do not appear to be disputed by complainant. In 
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addition, Ms. Koepp and Dr. Hoyt were aware that complainant had been absent 

less than 174 hours and the extension of her probationary pertod was discre- 

tionary as a result. In this regard, Ms. Koepp and Dr. Hoyt concluded that, 

since complamant’s performance problems related prtmarily to her interac- 

tions with other people and this is not the sort of problem which tends to im- 

prove over time, extending her probationary period for 3 months was unlikely 

to effect any change in her performance. In addition, Ms. Koepp and Dr. Hoyt 

were aware that the three-month extension would expire during the busiest 

time of the semester for the faculty evaluation program and having a vacant 

position at that point in time, if complainant were unsuccessful in improving 

her performance, would pose a hardship to the program. These reasons for 

not extending complainant’s probattonary period are all legitimate and non- 

discriminatory on their face. The only arguments offered by complainant to 

show that these reasons were a pretext for discrimination on the basis of her 

handicap were those arguments offered in relation to her termination and 

whrch were analyzed above As concluded above, none of these arguments 

tended to show pretext in the context of a termination. A review of these ar- 

guments in the present context shows that they also do not tend to show pre- 

text in the context of a dectston not to extend complainant’s probationary pe- 

rood and the Commtssion so concludes. Complainant has failed to show that she 

was discriminated agamst on the basis of handicap under the first model. 

Under the second model, complainant could show discrimination on the 

basis of handicap tf she were to show that the performance problems which 

served as the basis for respondent’s decision not to extend her probationary 

period were causally related to her handtcap. The record falls to show what 

the symptoms of complainant’s depresston were and how they affected her 

ability to perform the duties and responsibthttes of her PA 1 position. The 

record does show that complainant’s multiple pulmonary emboli resulted in 

her absence from work for a period of time but falls to show how, after her 

return from thts absence, this condition affected her ability to do her job. In 

addition, a conclusion that a causal relationship existed would be mconsistent 

with the fact that the record shows that complainant’s performance problems 

were present during her enttre employment in the PA 1 positron, even after 

May of 1989 when she acknowledges that she was feeling like her “old self 

again, i.e when she acknowledged that she was no longer suffering from the 
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symptoms of multiple pulmonary emboli. The Commission concludes that com- 
plainant has failed to show a causal relationship between either of the claimed 
handicaps and her performance problems. 

Based on the above, the Commission concludes that complainant has 
failed to show that she was dwriminated against on the basis of her handicap 
as alleged. In view of the conclusions already reached by the Commission in 
regard to complainant’s claim of handicap discrimination, it is not necessary 
to complete the remaining part of the Harris analysis. 

sakx 
This complaint is dismissed. 

Dated: 24 , 1992 STATE PERSONNEL COhJMISSION 
/ 

LRM/lrmlgdt 

Parties: 

Joan Engel Katharine Lyall 
Box 605 President, UW 
Cambridge, WI 53523 1730 Van Hise Hall 

1220 Linden Dr 
Madison WI 53706 

NOTICE 
OF RIGHT OF PARTIES TO PETITION FOR REHEARING AND JUDIdIAL REVIEW 

OF AN ADVERSE DECISION BY THE PERSONNEL COMMISSION 

Petition for Rehearing. Any person aggrieved by a final order may, 
within 20 days after service of the order, file a written petition with the 
Commission for rehearing. Unless the Commission’s order was served per- 
sonally, service occurred on the date of mailing as set forth in the attached 
affidavit of mailing. The petition for rehearing must specify the grounds for 
the relief sought and supporting authorities, Copies shall be served on all 
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parties of record. See $227.49, Wis. Stats., for procedural details regarding 
petitions for rehearing. 

Petition for Judicial Review. Any person aggrieved by a decision is 
entitled to judicial review thereof. The petition for judicial review must be 
filed in the appropriate circuit court as provided in $22753(l)(a)3, Wis. Stats., 
and a copy of the petition must be served on the Commission pursuant to 
$22753(l)(a)l, Wis. Stats. The petition must identify the Wisconsin Personnel 
Commission as respondent. The petition for judicial review must be served 
and filed within 30 days after the service of the commission’s decision except 
that if a reheartng is requested, any party desiring judicial review must 
serve and file a petition for review within 30 days after the service of the 
Commission’s order finally disposing of the application for rehearing, or 
within 30 days after the final disposition by operation of law of any such 
application for rehearing. Unless the Commission’s decision was served per- 
sonally, service of the decision occurred on the date of mailing as set forth in 
the attached affidavit of mailing. Not later than 30 days after the petition has 
been filed in circuit court, the petitioner must also serve a copy of the peti- 
tion on all parties who appeared in the proceeding before the Commission 
(who are identified immediately above as “parties”) or upon the party’s 
attorney of record. See $227.53, Wis. Stats., for procedural details regarding 
petitions for judicial review. 

It is the responsibility of the petitioning party to arrange for the prepara- 
tion of the necessary legal documents because neither the commission nor 
its staff may assist in such preparation. 


