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KAREN CHRISTOFFERSON, 
CLARA DAVISON, 
JANE FISCHER, 
JUDITH LEMBRICH, 
MARSHA McKINNON, 
SUE SCHERER, 
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Appellants, 
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DECISION 
AND 

ORDER 

Respondents. 

Case Nos. 90-0058, 0059, 0060, 
0061, 0062, 0063, 
0064-PC 

***************** 

This matter is before the Commission for consideration of a Motion for 

Costs filed by appellants pursuant to 5227.485(2)(f), Stats. Pursuant to this 

statutory provision, the Commission must award appellants their costs unless it 

finds that respondent was “substantially justified in taking its position.” 

Section 227.485(2)(f). defines “substantially justified” as “having a reasonable 

basis in law and fact.” In Escalada-Coronel v. DMRS, Case No. 86-0189-PC 

(4/12/87), the Commission cited with approval the following language from 

Berman v. Schweiker, 531 F. Supp. 1149, 1153-1154 (N. D. Ill. 1982): 

The standard created by this statute is a new one, not in 
line with either the common law exceptions to the American rule 
restricting the award of attorneys’ fees, or other statutory stan- 
dards allowing fee awards in certain cases against the United 
States. It was intended to serve as a I m lddle around’ between an 
automatic award of fees to a successful uartv and uermittine feG 
gnlv where the vovernment’s oosition was arbitrary and 
frivolous. . . 
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* * * 

. . . undard falls m between the comt~on law ‘bad 
1 ceoyan and a automatic of attomev’s fees to ore- 

yailine 0;. (em;hasis added) 
award 

The instant case involves the reallocation of appellants’ positions as a 

result of a survey of nursing positions. While the Commission has found on 

the basis of a de hearing that the appellants’ positions are more correctly 

classified at the NC 3 level as opposed to the NC 2 level, this is not equivalent to 

a conclusion that either respondent’s decision to reallocate these positions to 

the NC 2 level or to contest these appeals did not have a reasonable basis in fact 

or in law. (Manthei et al. v. DER, Case Nos. 86-0116, etc.-PC (l/13/88)) 

The application of the classification specifications to the duties and re- 

sponsibilities of appellant’s positions did not lead to an obvious result. Not only 

were these positions not specifically identified in the position standard for the 

NC series but the language of the position standard was general and required 

the exercise of discretion in its interpretation and application. 

For example. although the direct care and patient population issues ap- 

peared clear cut vis a vis appellants’ positions, the issues relating to the con- 

sultant component and to the planning/programming/ research component 

were not clear cut. In regard to the consultant component, although it was 

clear that student health nursing is a nursing specialty, it was not clear that 

the consultant duties performed by appellants were NC 3 level duties and it was 

not clear that these duties were comparable to the consultant duties performed 

by the student health nurses at the UW-Madison. For example, although appel- 

lants and the UW-Madison nurses both serve as preceptors to student nurses, 

appellants do so for student nurses at a technical school whereas the UW- 

Madison nurses do so for student nurses at the UW-Madison. It was not clear 
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that these functions are equal in view of the more rigorous and advanced 

nursing program provided at the college level. In addition, appellants serve as 

a resource for a much smaller health service and community than do the UW- 

Madison nurses. It was not clear that these functions are equal in view of the 

potential for greater variety and complexity when dealing with a larger mix of 

people and their health problems. 

In regard to the planning/programming/ research component, it was 

clear that appellants have independent responsibility for performing tasks in 

this area but it was not clear that the tasks themselves were NC 3 level tasks or 

were equal to such tasks performed by the student health nurses at the UW- 

Madison. For example, it was not clear that a quality assurance or unit plan- 

ning function performed for a smaller health service is equal to a quality as- 

surance or unit planning function performed for a much larger health ser- 

vice if for no other reason than the possible complexities created in this area 

by volume alone. It was not clear that educational programming for a small 

campus is equal to such programming for a larger campus if for no other rea- 

son than the larger numbers of people who have to be reached. 

Although most of these issues were resolved in appellants’ favor, the re- 

sults were not obvious but required, as stated in the Manthei case cited above, 

“weighing evidence, opinion, and argument.” The Commission concludes on 

the foregoing basis that appellants have failed to show that the actions of re- 

spondent in this regard were not substantially justified within the meaning of 

$227.485, Stats. 

Since the Commission concludes it is inappropriate to award fees under 

8227.485. Stats., it will not address the issues that have been raised concerning 

specific items of fees and costs. 
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Appellants’ Motion for Costs is denied. 
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