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*************at*** 

PERSONNEL COMMISSION 

RULING ON 
RESPONDENT’S 

OBJECTIONS 

NATURE OF THE C&E 

This case involves a charge of discrimination on the basis of sexual ori- 
entation pursuant to $§111.322(1). 111.36(l)(d)l, and 230.45(1)(b), stats., with 
respect to respondent’s refusal to enlist complainant in the Wisconsin national 
guard (WIARNG). Respondent has objected to the commission proceeding with 
this matter on the grounds that the WIARNG is not an employer with respect to 
complainant pursuant to $111.32(6)(a), stats., and on the ground of federal 
preemption. The parties have filed briefs, and the United States Department of 
Justice has filed a “statement of interest.” 

This matter was initiated by a charge of discrimination filed 
September 11, 1990. Complainant alleges that on July 11, 1990, he appeared at 
a national guard recruiting office to discuss enlistment in the WIARNG. He 

further alleges that in the course of a discussion with the guard recruiter, the 
recruiter asked him if he was a homosexual after learning that he had been 
denied reenlistment in the regular army. Complainant further alleges that 
after he answered in the affirmative, the recruiter told him he would not be 
allowed to join the WIARNG because of his sexual orientation.’ 

1 It appears to oe undisputed, although this is not set forth in the charge of 
discrimination, ti-at complainant sought to join the WIARNG in an enlisted 
capacity, rather than as an officer. 
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In ruling on respondent’s objections, the commission will assume the 
truth of the matters asserted, but in any event there does not appear to be any 
significant dispute about the underlying facts. 

EMPLGYE STATUS 

Respondent contends the commission lacks subject matter jurisdiction 
over this matter because guard members are not state employes. The commis- 
sion addressed this exact question in maoffer v. DMA, 82-PC-ER-30 (11/7/84), 

and concluded that guard members are state employes, relying largely on this 
holding in &land v. I.& 381 U.S. 41. 48, 85 S. Ct. 1293. 1298. 14 L.Ed. 2d 205 

(1965): 

It is not argued here that military members of the Guard are fed- 
eral employes, even though they are paid with federal funds and 
must conform to strict federal requirements in order to satisfy 
training and promotion standards. Their appointment by state 
authorities and the immediate control exercised over them by the 
States make it apparent that military memberstifWu 
emoloveaQf&~, and so the courts of appeals have uni- 
formly held. See n. 5. supra. (emphasis supplied) 

Respondent argues in its reply brief that the significance of the 
Marvland case, which had to do with a question of liability under the Federal 

Tort Claims Act (28 USC 2671), has been undermined by a 1981 amendment to 
bring within the law’s coverage national guard personnel engaged in federal 
training. While this statutory change undoubtedly changes the answer to the 
question of whether a guard member is considered a federal employe for pur- 
poses of tort liability under the Federal Tort Claims Act, it does not change the 
answer to the question of whether a guard member is considered a state em- 
ploye under the Wisconsin Fair Employment Act (FEA) (Subchapter II, Chapter 
111, stats.). Again, the commission addressed this argument in Schaeffer as 

foIlows: 

In the opinion of the Commission, the extension of the 
FTCA in this manner does not alter the fundamental character of 
guard members as state employes, which rests on the framework 
provided by the Constitution. This was discussed by the Court in 
Gnaov v. United St-, as follows: 
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The holding in Mg&rud v. United m regarding 
the employment relationship arising from membership 
in a National Guard unit not active in federal service 
rests, in part, on article I, section 8, clause 16 of the 
United States Constitution. Clause 16 reads: 

[The Congress shall have Power * *] 
To provide for organizing. arming, and disciplining, 
the Militia, and for governing such Part of them as 
w be emp.loved m the Service of the United Sbx&, 
wrvmv to the vresoectivelv. the 
Armointment of the Officers. and the Authoritv of . . . . . . . . the MtIBP to the dtsctolme p e 
&bed by CongreggI.1 [Emphasis supplied.] 634 Pr2d 
at 518. 

This is a basic reservation of the power of appointment to the 
states which is not impinged by the extension of FICA coverage to 
guard members. See 53 Am Jur 2d Military, and Civil Defense $31: 

The Constitution of the United States gives to Congress power 
to provide for calling out the militia to execute the laws of the 
Union, suppress insurrection, and repel invasions, and to 
provide for organizing, arming, and disciplining the militia, 
and for governing such part of them as may be employed in 
the service of the united States, reserving to the states 
respectively the appointment of officers and the authority of 
training the militia according to the discipline prescribed by 
Congress. 

The commission sees no reason to deviate from its holding in Scbaeffer, 
which is supported by additional authority that was not cited therein. In m 

. . v. Industrial C-, 186 Wis. 1, 5-7, 202 N.W. 191 (1925), the Wisconsin 

Supreme Court addressed the question of whether a guard member who was 

injured while training was a federal or a state employe in the context of a 
claim for worker’s compensation. The Court held that members of the guard 
were state employes notwithstanding increased federalization of what bad al- 
ways been considered a state organization: 

It must be conceded that the National Defense Act wrought a ma- 
terial change with respect to the National Guard. This change, 
however, while it effected a greater unification of the National 
Guard with the federal army, and created conditions which to a 
very large extent strengthened the Guards, from the standpoint 
of efficiency, when they might be called upon by the federal 
government, did not in any respect weaken the Guard as a state 
organization, nor did it wipe out or eliminate its character as a 
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distinctive state organization. While it is known under the name 
of National Guard, it still retains its essential features as a part of 
the militia. Nowhere in the act can be found a provision which in 
times of peace alters the control which the state has over the 
Guard. 

*** 

Sec. 116 cf the act 2 provides: 

“Whenever any state shall, within a limit of time to be 
fixed by the President, have failed or refused to comply with 
or enforce any requirement of this act, or any regulation 
promulgated thereunder and in aid thereof by the President 
or the secretary of war, the National Guard of such state shall 
be debarred, wholly or in part, as the President may direct, 
from receiving from the United States any pecuniary or other 
aid, benefit, or privilege authorized or provided by this act or 
any other law.” 

The foregoing quoted section is the only penalty prescribed 
by the act for the failure of the Guard to comply with any of the 
rules, regulations, and orders of the President or the secretary of 
war. This, of course, has reference to times of peace. In order, 
therefore, that the Guard may receive the fhrancial aid which the 
act provides for, Congress has seen fit, in order to accomplish the 
objects and purposes of the act, to extend such aid as an induce- 
ment. This clearly shows that the act was not intended to be com- 
pulsory, but optional, and in enacting such legislation it clearly 
had in mind its constitutional limitations upon the subject. If, 
therefore, the Guard was not properly officered, if it did not 
submit to training so as to reach the standard prescribed by 
Congress and the secretary of war, such failure or refusal would 
in no way eliminate or wipe out the Guard or work a discharge of 
its officers. The only result that would follow is a withdrawal of 
federal aid. The Defense Act is subject to no other construction. 

S-rzzti 40 Ophrions of the Attorney General 178, 181 (1951) (“The position that 

the national guard is a state agency is sustained by our own supreme court in 
. . State v. Industrhl Commrss ton et al, (1925) 186 Wis. 1, and by the federal dis- 

trict court for the western district of Wisconsin in -ski. et al v. US,, Case 

No. 2095.“) While the applicable federal statutes have been further amended 
since 1925 to impose even more federal control over the organization and 
functioning of the guard, the basic principles the court enunciated in State v. 

. . -ial C- with respect to the indicia of state status remain largely 
intact. 

2 This provision is now 32 USC 5108 and remains essentially the same. 
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Courts have recognized the status of guard members as state employes in 
other contexts as well. Zitser v. Wa1s.h. 352 F. Supp. 438. 440 (D. Corm., 1972). 

involved a claim’under 42USC $1983 that plaintiff was dismissed from a state 
Officer’s Candidate School (OCS) program in violation of certain of his consti- 
tutional rights. The opinion includes the following discussion of whether the 
defendant guard officers were acting under color of state law: 

The National Guard is a lineal descendant of the militia; as such, 
the Constitution reserves to the states the appointment of its offi- 
cers. U.S.Const., art. I, 08, cl. 16; see generally, Wiener, the Militia 
Clause of the Constitution, 54 Harv.L.Rev. 181 (1940). The dual 
status of a guard officer is set forth clearly in one of the 
governing federal regulations, 32 C.F.R. 8564.2(a)(l): 

“The appointment of officers in the Army National Guard is a 
function of the State concerned, as distinguished from the 
Federal recognition of such appointment. Upon appoint- 
ment in the Army National Guard of a State . . . an individual 
has a State status under which he can function. Such indi- 
vidual acquires a federal status when he is federally recog- 
nized and appointed as a Reserve of the Army.” 

One may be a member of the National Guard of a state without re- 
ceiving federal recognition, but never the reverse. Thus, when 
defendants rejected Zitser as unsuitable officer material, they 
were exercising a state function and preventing him from re- 
ceiving appointment as an officer in a state organization. 

ti&z&xrentino v. Ohio Natl. Guard, 53 Ohio St. 3d 214, 560 N.E. 2d 186, 190- 

191 (1990) (state court has jurisdiction over attempt to rescind National Guard 
enlistment agreement); Schultz v. WeI-, 717 F. 2d 301, 304-305 (6th Cir. 

1983) (discharge of National Guard member is state action in 42 USC 1983 con- 
text notwithstanding state followed federal substantive and procedural rules). 

Respondent also argues that if guard members indeed were state em- 
ployes, two pieces of legislation would have been unnecessary. The first pro- 
vision respondent cites is that part of $230.35(3)(a), stats., that provides: 

A state official or employee serving on state active duty as a 
member of the National Guard or State Defense Force, may elect to 
receive pay from the State under s.20.465(1) in an amount equal 
to base state salary for such period of state active duty. Leave 
granted by this section is in addition to all other leaves granted 
or authorized by any other law. For the purpose of determining 
seniority, pay or pay advancement and performance awards the 
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status of the employee shall be considered uninterrupted by such 
attendance. 

The commission is unable to discern how this provision sheds any light on this 
issue. Regardless of whether a guard member is considered a state employe for 
certain purposes - e.g., worker’s compensation, tort liability, FEA coverage - it 
does not follow that a guard member who is also a state employe or official with 
regard to his or her primary employment would have the benefits provided by 
the foregoing provision (an election to receive the salary from their principal 
employment with the state while on active duty, and continued seniority) in 
the absence of such a specific statutorily provided entitlement. 

Respondent also relies on ss893.82 and 21.13, stats. The former provides 
a method for processing claims against state employes, while the latter pro- 
vides for the legal defense of guard members subject to a civil or criminal ac- 
tion with respect to an act performed while on military duty, for the payment 
of judgments, and for the processing of claims, and also provides that civil ac- 
tions or proceedings are subject to $5893.82 and 895.46. Again, respondent 
contends that if guard members were state employes, “the legislature would 
not have seen fit to create Section 21.13.” However, $21.13 does far more than 
simply bring guard members within the ambit of $893.82. Rather, it also con- 
tains provisions for the defense and indemnification of guard members. That 
the legislature also elected in 1980 to amend this section to specify that civil 
actions or proceidings against guard members are subject to the procedure set 
forth in $893.82, stats., see Laws 1979, ch. 221, $220, is hardly an indication that 
guard members are not state employes. It is not unusual for the legislature to 
codify specifically a point that arguably could be abstracted from more gen- 
eral existing statutory language. For example, as discussed above, the Supreme 

. . Court held in State v. In-, 186 Wis. I, 202 N.W. 191 (1925), 

that a guard me.mber in training status was a state employe for purposes of 
worker’s compensation coverage. Yet in 1945 the legislature saw fit to add 
§102.07(9), stats., which specifically provides that active duty guard members 
are employes for purposes of worker’s compensation coverage, see Laws 1945. 
ch. 537, $5. 
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ION 

Before addressing the merits of this issue, the commission is constrained 
to consider on its own motion whether as an administrative agency it has the 
authority to decide whether its legislatively-granted authority under the FEA 
is preempted by federal power. As a general proposition, an administrative 

. . agency lacks the authority to determine the constltutlonal validity of the 
statutes under which it acts, 1 AM JUR 2d Administrative Law $185; Master 

Disposal 60 Wis. 2d 653, 659. 211 N.W. 2d 477 

(1973). Some preemption issues might raise the question of the validity of an 
entire statutory enactment of administrative regulation, but the question here 
presented is arguably narrower, running solely to the commission’s authority 
to deal with a discrete personnel transaction in light of assertedly overriding 
federal considerations affecting that particular transaction. In any event, 
there is authority for the proposition that it is appropriate fo- administrative 
agencies to rule on preemption issues of the kind present here. In Fore Way 
Exoress v. Wtscobsin DILHR , 48 FEP Cases 18, 19, 660 F. Supp. 310, 312 (E.D. Wis. 

1987). the employer sought federal judicial intervention to restrain DILHR 
from proceeding with an FEA handicap complaint on the ground of federal 
preemption. The Court granted DILHR’s motion to abstain, based in part on the 
following reasoning: 

[T]he federal court should normally abstain in deference to ongo- 
ing “state administrative proceedings in which important state 
interests are vindicated, so long as in the course of those proceed- 
ings the federal plaintiff would have a full and fair opportunity 
to litigate his constitutional claim.” There is no reason to doubt 
that Fore Way will continue to have a full and fair opportunity to 
raise its objections to the application of the WFEA to Mr. 
Waldogel’s discrimination complaint in the course of the pending 
state administrative proceedings. (citation omitted) 

Scz&zEtiJo-Lav. Inc. v. Labor and Industrv Review C m, 95 Wis. 2d 

395, 290 N.W. 2d 551 (Ct. App. 1980). affirmed. 101 W. 2d 169, 303 N.W. 2d 668 
. . (1981); ThomDson v. Northwest, Equal Rights Division #9052160 

(7/12/91) (ERD has authority to consider federal preemption of Wisconsin 
Family and Medical Leave Act ($103.10. stats.) by ERISA (Employee Retirement 
Income Security Act of 1974, 29 USC 51144(8)). 
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In order to address the merits of the preemption issue, it is first 
necessary to outline the legal framework under which the national guard 
functions. The U.S. Supreme Court discussed this subject in a comprehensive 
manner in &p&h v. D t 4 Defense, 496 U.S . . -9 110 S. Ct., 2418, 110 

L. Ed. 2d 312 (1990). The key constitutional provisions are Art. I. $8, clauses 15 
and 16: 

The Congress shall have Power . . . 

*** 

To provide for calling forth the militia to execute the laws 
of the Union, suppress insurrections, and repel invasions: 

To provide for organizing, arming, and disciplining, the 
Militia, and for governing such Part of them as may be employed 
in the Service of the United States, reserving to the States re- 
spectively, the appointment of the officers, and the authority of 
training the Militia according to the discipline prescribed by 
Congress. 

The federdl statutory scheme with respect to the militia has evolved 
over the years (as discussed in detail in Perpich.) to the current structure 

whereby members of the state guard are simultaneously members of the 
National Guard of the United States (NGUS). which in turn is a reserve compo- 
nent of the national armed forces. 32 U.S.C. $311 provides that there are two 
classes of the militia: 

(1) the organized militia, which consists of the National Guard 
and the Naval Militia; and 
(2) the unorganized militia, which consists of the militia who are 
not members of the National Guard or the Naval Militia. 

The “National Guard” is defined as the “Army National Guard and the Air 
National Guard,” 10 USC glOl(9). 3 The Army National Guard is defined as “that 
part of the organized militia . . . that . . is organized, armed and equipped 
wholly or partly at Federal expense; and . . . is federally recognized.” 10 USC 
$101(10),(C),(D). The “Army National Guard of the United States” is defined as 

3 Further references herein will only be to statutes governing the Army 
National Guard, which parallel those governing the Air National Guard. 
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the “reserve component of the Army all of whose members are members of the 
Army National Guard.” 10 USC glOl(l1). 10 USC 53261 provides: 

(a) Except as provided in subsection (c), to become an enlisted 
member of the Army National Guard of the United States, a person 
must - 

(1) be enlisted in the Army National Guard; 

*** 

(3) be a member of a federally recognized unit or organiza- 
tion of the Army National Guard in the grade in which he is 
to be enlisted as a Reserve. 

(b) Under regulations to be prescribed by the Secretary of the 
Army, a person who enlists . . . in the Army National Guard . . . 
shall be concurrently enlisted . . . as a Reserve of the Army for 
service in the Army National Guard of the United States. 

32 USC $301 also provides: “[t]o be eligible for federal recognition as an 
enlisted member of the National Guard, a person must have the qualifications 
prescribed by the Secretary . . . . He becomes federally recognized upon 
enlisting in a federally recognized unit or organization of the National Guard ” 

The key Wisconsin statutory provision governing the WIARNG is 
021.01(l), which provides that the “organized militia of this state shall be 
known as the ‘\/isconsin national guard’ and shall consist of members 

aDDolntedQLenlistedthereininaccordance xithfederalwar~ulations 
eoverning pi oertainine Q rhr; national w (emphasis added) Wisconsin 

law also provides authority at $21.025 for a separate “state defense force” 
which can be called up in case all or part of the WIARNG is called into active 
federal service. The state defense force is authorized by 32 USC $109(c), which 
provides: 

In addition to its National Guard, if any, a State . . may as 
provided oy its laws, organize and maintain defense forces. A de- 
fense force . . . may be used within the jurisdiction concerned as 
its chief executive . . considers necessary, but it may not be 
called, ordered or drafted into the armed forces. 

Based on the foregoing provisions, it can be seen that when com- 
plainant was denied enlistment in the WIARNG, he in effect also was denied 
enlistment in the NGUS. The enlistment criterion with respect to sexual 
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orientation which blocked his enlistment is of federal origin. 32 USC $110 
provides: “The President shall prescribe regulations, and issue orders, 
necessary to organize, discipline, and govern the National Guard.” Pursuant to 
this authority, a number of regulations make complainant’s enlistment 
improper under federal law. Army Regulation 40-501, $2-34 “Psychosexual 
conditions,” provides that homosexual behavior (with certain exceptions) is 
cause for rejection of enlistment. Army Regulation 135-178 910-4 provides 
that certain kinds of homosexual activity or the admission of homosexuality is 
a basis for separation from service. This is paralleled in National Guard 
Regulation 600-200.4 

State law as set forth in Chapter 21, stats., recognizes federal control 
over WIARNG enlistment criteria, with one significant exception. As 
previously noted, $21.01(l) provides: 

The organized militia of this state shall be known as the 
“Wisconsin national guard” and shall consist of members ap- 
pointed or enlisted therein h accordance 
-eoverninlQaLDertainin 
(emphasis, supplied) 

Section 21.36 provides: 

(1) The rules ofdisciolineu&regvlationSeflhe armed 
fQLwafhILS,usQ~~sthrs~~.~ 
tute the rules of discioline and there~ulationsQf&narional 
m the rules and uniform code of military justice established 
by congress and the department of defense for the armed forces 
shall be adopted so far as they are applicable and consistent with 
the Wisconsin code of military justice for the government of the 
national guard, and the system of instruction and the drill regu- 
lations prescribed for the different arms and corps of the armed 
forces of the U.S. shall be followed in the military instruction and 
practice of the national guard and the use of any other system is 
forbidden. 

(2) The governor may make and publish rules, regulations and 
orders for the government of the national guard not inconsistent 
with the law, and cause the same, together with any laws relating 
thereto, to be printed and distributed in book form or otherwise 
in such numbers as he deems necessary, and he may provide for 

4 The parties agree that complainant was ineligible for enlistment in the 
WIARNG under federal law. 
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all books, blank books and blanks that may be necessary for the 
proper discharge of the duty of all officers. (emphasis supplied) 

Section 2I.05, Stats., provides: 

Every person who enlists or receives a commission in the 
national guard shall serve for the term prescribed and satisfy the 
physical, educational and training wents orescribed by 

ard bureau. (emphasis added) 

Section 21.32, Stats., provides: 

The chief surgeons for army and air shall provide for such 
physical examinations and inoculations of officers, enlistees and 
applicants for enlistment, Wisconsin national guard, as mav be 

tonal u 
reeulationg. (emphasis added) 

Finally, $21.35 begins by providing, consistent with the foregoing: 

The -armament.- and miuline of the 
Wisconsin, national guard ,%h.& he. &U prescribed bt f&zgL lg% 
mreeulations: and the governor may by order perfect such or- 
ganization, armament, equipment and discipline, at any time, so 
as to comply with such laws and regulations insofar as they are 
consistent with the Wisconsin code of military justice. (emphasis 
added) 

However, the statute then goes on to provide: 

NotwithaI&hdingggy&n~prescratibpred~& federal 
g~~ernll~~l~t or any officer or department thereof, uw 
otherwise qualified mav be denied membershin tithe Wisconsin 
wmbecause nf sex, color. race, creed or sexual orien- 
U and no member of the Wisconsin national guard may be 
segregated within the Wisconsin national guard on the basis of 
sex, color, race, creed or sexual orientation. (emphasis supplied) 

Therefore, while state law governing the WIARNG expressly conforms to 
federal regulation in most respects, it purports to maintain state control with 
respect to nondiscrimination in enlistment, and notwithstanding any federal 

regulation to the contrary.5 

5 This provision (in $21.35) is basically consistent with the state law enforced 
by this commission. Pursuant to 8111.36(l)(d)l., stats., sex discrimination 
prohibited by the FEA includes the refusal to hire a person because of that 
person’s sexual orientation. 



Aries v. DMA 
Case No. 90-0149-PC-ER 
Page 12 

An issue of federal preemption arises in this case because of the exten- 
sive federal involvement in WIARNG matters and the apparent conflict 
between federal power and state law that prohibits employment discrimination 
on the basis of sexual preference. The general concept of feaeral preemption 
has been described as follows: 

When Congress exercises a granted power, concurrent 
conflicting state legislation may be challenged via the 
Preemption Doctrine; the supremacy clause mandates that federal 
law overrides, i.e., preempts, any state regulation where there is 
an actual conflict between the two sets of legislation such that 
both cannot stand, for example, if federal law forbids an act 
which state legislation requires. Moreover, where Congress acts 
pursuant to a plenary power, it may specifically prohibit parallel 
state legirlation, i.e., occupy or preempt, the field. (citations 
omitted) 

. . 1 R. Rotunda, J. Nowak & J. Young, -se on Constltutlonal, 623 (1986). 
In -Public Service Corn. v. FCC, 476 U.S. 355, 368-369, 90 L. Ed. 2d 369, 

381-382, 106 S. Ct. 1890 (1986). the Supreme Court outlined these general prin- 
ciples on the subject: 

The Supremacy Clause of Art VI of the Constitution provides 
Congress with the power to pre-empt state law. Pre-emption oc- 
curs when Congress, in enacting a federal statute, expresses a 
clear intent to pre-empt state law, when there is outright or ac- 
tual conflict between federal law and state law, where compliance 
with both federal and state law is in effect physically impossible, 
where there is implicit in federal law a barrier to state regula- 
tion, where Congress has legislated comprehensively, thus occu- 
pying an entire field of regulation and leaving no room for the 
States to supplement federal law, or where the state law stands as 
an obstacle to the accomplishment of the full objectives of 
Congress. Pre-emption may result not only from action taken by 
Congress itself, a federal agency acting within the scope of its 
congressionally delegated authority may pre-empt state regula- 
tion. . . . The critical question in any pre-emption analysis is al- 
ways whether Congress intended that federal regulation super- 
sede state law. (authorities omitted). 

In the instant case, the parties agree that there is a facial conflict be- 
tween the substantive provisions of federal law governing eligibility for 
membership in the national guard, and Wisconsin law which prohibits dis- 
crimination on the basis of sexual orientation with respect to WIARNG 
membership. Appellant argues that: “federal military regulations regarding 
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homosexuality, which mandate state discrimination based upon sexual 
preference, are unconstitutional” violations of the Militia Clause, because 
Congress is only authorized “to provide for governing such part of the Militia 
as may be employed in the service of the United States,” citing Perpich, 110 S. 

Ct. at 2428, and ‘that until the WIARNG is called into active service, the state is 
responsible for its membership and training. This argument ignores the 
complete scope of Art. I. 58, clause 16, which provides: 

The Congress shall have power . . . 

*** 

IcQorovidefQKoreanizine. &gndwg the 
militia, and for governing such Part of them as may be employed 
in the Service of the United States, reserving to the States re- 
spectively, the appointment of the officers, and the Authority of 
training the Militia accordingtatid,&&lJne prescribedb 
w. (emphasis added) 

While the state has the authority to govern the WIARNG when it has not been 
called to federal duty, and is responsible for the selection process for WIARNG 
membership, it must do so subject to the federal requirements that have been 
imposed. This faint is illustrated by the Supreme Court’s holding in Peroich 

that “far from being a limitation on those powers the Militia Clauses are - as 
the constitutional text plainly indicates - additional grants of power to 
Congress.” 110 L. Ed. 2d at 327. The Court also stated: 

This Court in Tarble’s Case, 13 Wall 397, 20 L Ed 597 (1871). had oc- 
casion to observe that the constitutional allocation of powers in 
this realm gave rise to a presumption that federal control over 
the armed,, forces was exclusive. Were it not for the Militia 
Clauses, it might be possible to argue on like grounds that the 
constitutional allocation of powers precluded the formation of 
organized state militia. The Militia Clauses, however, subordinate 
any such structural inferences to an express permission while 
also subiectine~~&~~federalimitationg. 
(footnotes omitted) (emphasis added) 

110 L. Ed. 2d at 330. In discussing the ways in which the Second Militia Clause 
enhanced federal, power, the Court specifically stated that: “although the 
appointment of officers ‘and the authority of training the Militia’ is reserved 
to the States, respectively, that limitation is. in turn, limited by’ the words 
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‘according to the discipline prescribed by Congress.“’ 110 L&l. Ld at 328. 
Therefore, it can be seen the federal government has extensive constitutional 
authority with respect to regulating the national guard, and under this 
authority it has issued regulations regarding guard membership which 
facially conflict with $521.35 and 111.36(l)(d)l.. Wis. stats. 

In suppon of its objection to this proceeding, respondent points out that 
if it were to enlist complainant in violation of federal regulations, the WIARNG 
would face the loss of some or all of its federal funding,6 and its very existence 
would be jeopardized. In response, complainant argues that the legislature 
must have been aware of this risk when it made the explicit choice enunciated 
in $21.35, stats. (and paralleled in the WPEA, §111.36(1)(d)l.), to prohibit 
discrimination in WIARNG membership on the basis of sexual preference. and 
that the legislature has the prerogative to make this decision notwithstanding 
the potential negative consequences to the WIARNG: 

It is not up to the Guard to make a decision between what are, in 
effect, two competing evils; the loss of the State Guard v. contin- 
ued discrimination against certain members of the population. 
The state legislature has spoken as to what it believes is the 
greater evil. Simply because the Guard does not like the legisla- 
ture’s choice does not mean the statute is not valid. 

In the Commission’s opinion, the debate on this point is basically 
inapposite to the question of whether federal preemption applies in this case. 
The parties already agree that state and federal law conflict on the matter of 
complainant’s enlistment in the WIARNG. Any loss of federal funding would 
be a result of this conceded conflict. Therefore, it adds little, if anything, to 
respondent’s case to point out this consequence. However, ccmplainant’s 
position, which rests to some extent on the principle that each state has the 
prerogative to decide whether or not to participate in the federal guard 
system, and thus’ to receive federal aid, suggests a potential alternative 
approach to the preemption issue. 

6 32 USC $108 provides: “If within a time to be fixed by the President, a State 
does not comply with or enforce a requirement of, or regulation prescribed 
under, this title, its National Guard is barred, wholly or partly as the President 
may prescribe, from receiving money or any other aid, benefit, or privilege 
authorized by law.” 
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As noted above, Congress has provided the President the authority to 
withhold federal aid to a state’s national guard if it “does not comply with or 

enforce a requirement of, or regulation prescribed under, this title.” 32 USC 

5108. This provision and others make it clear that the states have an option 
whether to participate in the federally recognized guard system. 

There is nothing in federal law that L!ZJX&I the states to have militias 

or national guard units. A state has the option of having no militia, an orga- 
nized militia/federally recognized national guard pursuant to 32 USC 

$311(b)(l), or an independent “defense force” pursuant to 32 USC $109(c): “In 
addition to its National Guard, if=, a State may . . . as provided by its laws or- 

ganize and maintain defense forces.” (emphasis added) The voluntary nature 

of state participation in the federally-recognized guard system was recognized 
in me v. ~JJ&&&&, 126 F. Supp. 217. 218-219 (W.D.N.Y. 1954). re- 

versed on other grounds, 230 F. 2d 112. which contains the following discus- 
sion of the interrelationship of state and federal authority with respect to the 
guard: 

The United States Constitution, An. I, Sec. 8, made provision 
for the calling of the State militias into Federal service, and re- 
served to the States the appointment of officers and the training 
of the militia. The whole government of the militia remained 
with the States, except when employed in the service of the 
United States. United ret. Gillett v. Da 64 App.D.C. 81, 
74 F.2d 485. By the National Defense Act of 1916.‘39 Stat. 197, 32 
U.S.C.A. $1 et. seq., the President was invested with power to call 
the “Guard” into active Federal service pursuant to constitutional 
provision and in addition to order the federally recognized 
National Guard, as a reserve component of the National forces, 
into active federal service. 32 U.S.C.A. $81. The only efiective 
control exercised by the Government and the regular armed 
forces relative to organizing. equipping, training and policies of 
the national Guard of any of the States comes from the control of 
funds which may be granted to or withheld from the National 
Guard units pursuant to granting or withdrawing federal 
recognition. To obtain federal recognition, certain conditions 
and requirements must be met before application by the National 
Guard unit will be granted. The application is the voluntary act 
of the unit and cannot be required or enforced. The penalty is 
the loss of federal aid which includes funds and equipment. 
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State v. Industrial .? 186 Wis. 1, 6-7, 202 N.W. 91 (1925), cited above in the 

context of the question of whether a WIARNG member is a state employe. has 
similar language. After quoting the predecessor of 32 USC $108, the Court held: 

The foregoing quoted section is the only penalty prescribed 
by the act for the failure of the Guard to comply with any of the 
rules, regulations, and orders of the President or the secretary of 
war. This, of course, has reference to times of peace. In order, 
therefore, that the Guard may receive the financial aid which the 
act provides for, Congress has seen fit, in order to accomplish the 
objects and purposes of the act, to extend such aid as an induce- 
ment. This clearly shows that the act was not intended to be com- 
pulsory, but optional, and in enacting such legislation it clearly 
had in mind its constitutional limitations upon the subject. If, 
therefore, the Guard was not properly officered, if it did not 
submit to training so as to reach the standard prescribed by 
Congress and the secretary of war, such failure or refusal would 
in no way eliminate or wipe out the Guard or work a discharge of 
its officers. The only result that would follow is a withdrawal of 
federal aid. The Defense Act is subject to no other construction. 

The voluntary nature of the states’ participation in this system, in the 
context of the relatively unusual intertwining of state and federal authority 
with respect to th- militia, see., &r.pi&. 110 L.Ed. 2d at 325 $(“Those I19331 

amendments [to the National Defense Act of June 3, 1916, 39 Stat 1661 created 
‘two overlapping but distinct organizations’ . . . the National Gnatd of the 
various States ard the National Guard of the United States.“), raises the 
question of whetter Congress did not intend to preempt state law in this area, 
but rather left it’ up to the states to decide whether to comply with federal 
requirements while providing the President with the authority to withhold 
federal aid from guard units that did not comply with federal law in the 
operation of their federally recognized guard units. 

To reiterate, under federal law Wisconsin has the option of either par- 
ticipating in the federally recognized and supported guard, maintaining its 
own “defense force” outside of the federally-regulated scheme, or not having 
any state military arm. If Wisconsin elected the second option of maintaining 
its own defense ;force and enlisted complainant into it, presumably there would 

be no issue of federal preemption because Congress has not imposed personnel 
standards for such forces. The path Wisconsin has chosen to follow, however, 
is simultaneously to participate in the federally-recognized guard, to accept 
federal aid and ,benefits, and to comply with federal law governing guard 
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membership except where federal law conflicts with Wisconsin law regarding 
nondiscrimination, This election is evidenced statutorily most significantly by 
~Zl.Ol(l). stats., which provides that the ‘organized militia of this state shall bc 
known as the ‘Wisconsin national guard’ and shall consist of members 
appointed or enltsted therein in accordance with federal law or regulations 
governing or pertaining to the national guard,” and $21.35, stats., which states 
that “[n]otwithstanding any rule or regulation prescribed by the federal 
government . . . no person . . . may be denied membership in the Wisconsin 
national guard because of . . . sexual orientation.” Since there is an obvious 
and undisputed conflict between state and federal law relating to 
complainant’s eligibility for WIARNG membership, the question is whether a 
conclusion of federal preemption can be avoided under the theory that 
Congress intended that, in the kind of situation involved here, rather than 
have federal law /preempt state law, the operation of 32 USC $108 should be 
given initial priority, so that state government would first have the option of 
either complying with federal law with respect to complainant’s status or not 
complying and running the risk of paying the consequences of withheld fed- 
eral aid. 

The withholding of federal aid pursuant to 32 USC $108 is a means, and 
apparently the .,nly means, of enforcing compliance with federal regulations 
by a state that i; participating in the federal guard system. Lederhouse v. US , 

126 F.Supp. at 218-219. While a state is not required by law to participate in 
that federal system, once a state’s legislature has committed it to that system, 
any subsequent conflict between the state’s laws and the federal regulations 
with respect to the guard is no less a conflict encompassed by the concept of 
federal preemption because the Congress has provided a framework whereby, 
rather than attempting more directly to force state compliance with federal 
regulations, it in effect has given the participating states the option of 
complying or forcing a cutoff of federal funds. The cutoff of federal aid is 
merely another means of enforcement of federal regulations with respect to 
states already participating in the federal guard program. a. Sputh Dakota v. 
l&l% 483 U.S. 2C3. 211, 97 L.Ed. 2d 171, 181, 107 S. Ct. 2793 (1987). It seems clear 

that if Wisconsin had not opted to participate in the federal guard system, 
there would be no state-federal conflict, because the federal regulations would 
not pertain to the Wisconsin military establishment. However, once it has 
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elected to participate in that system, it has brought its military establishment 
under the coverage of applicable federal regulations, with compliance 
enforced by the possibility of loss of federal aid pursuant to 32 USC $108. It 
would be anomalous to conclude that federal preemption was not intended in 
this situation, most significantly through 32 USC $110 (“The President shall 
prescribe regulations, and issue orders, necessary to organize, discipline, and 
govern the National Guard.“) because Wisconsin conceivably could eliminate 
the conflict by deciding either to reverse its earlier decision to participate in 
the federal guard system or to change its position on discrimination in guard 
membership. Under such an approach, instead of federal law being supreme 
over conflicting state law, federal law would not be supreme while there was a 
possibility that iederal sanctions for noncompliance with federal law might 
cause the state to change its law or to take some other approach that would 
obviate the statutory conflict. The unique interlocking federal-state authority 
with respect to the militia, referred to above, comes into play in this context in 
that a state is not obligated to participate in the federal guard system, and if it 
does not, it is free from federal regulations pertaining to guard membership. 
However, once it has decided to participate in that federal system, federal 
preemption with respect to state law in conflict with federal regulations 
cannot be avoid .d because there are options available which would have the 
effect of eliminating the statutory conflict. 

Looking at this issue from a slightly different perspective, the applica- 
tion to this case of the process set forth in 32 USC $108 would do nothing either 
to resolve the czmflict between state and federal law or the impossibility of 
complying with both, due at least in part to the fact that the Wisconsin legisla- 
ture in Chapter 21 of the statutes effectively has committed the state military 
establishment to ,participation in the federal guard system. If ihe State barred 
complainant from the WIARNG under threat of loss of federal aid, this would bc 
in violation of state law prohibiting discrimination on the basis of sexual 
orientation. If the State enlisted complainant as a member of the WIARNG, this 
would be in violation of federal law. If one were to look down the road even 
further, the United States’ reaction to the latter course of action could be to 
withdraw federal recognition and aid.’ However, at that point, Wisconsin 

’ As complainant points out. this might not happen. However, this eventuality 
would do nothing to eliminate the conflict between state and federal law. 
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could not simply exercise either the option of forming an independent mili- 
tary force or of entirely eliminating the militia, thus eliminating the federal- 
state conflict, because the existing WIARNG statutory framework envisions a 
state guard as part of the federal system, most significantly through $21.01(l), 
stats.. which provides: 

The organized militia of this state shall be known as the 
“Wisconsin national guard” and shall consist of members ap- 
pointed or enlisted therein i.tt accordance 
m governing or pertaining to the national guard. 
(emphasis added) 

Furthermore, $21.025, stats. (“State defense force authorized”). only provides 
authority to the adjutant general to organize the state defense force “if all or 
part of the Wisconsin national guard is called into the service of the United 
States.” Therefore, if Wisconsin elected not to discharge complainant 
notwithstanding withdrawal of federal aid and recognition, it might well have 
to amend its statutes either to provide authority for the organization of the 
state defense force under circumstances other than when the WIARNG has 
been called into federal service or alternatively to provide for the elimination 
of any state miIitary force. This all underscores the inappropriateness of a 
conclusion that federal preemption should not be applied in this case. 

In conclusion, while there is no inherent reason under the U.S. 
Constitution and statutes why Wisconsin would have had to conform to federal 
membership requirements for its state military forces, if it had elected to have 
a state “defense force” under total state control, once the legislature in effect 

has made the election that the WIARNG is to be organized and administered in 
accordance with federal law and as part of the federal guard system, the 
federal law governing the federally recognized guard has the ::ffect of 
preempting inconsistent state law on the subject, and this Commission is 
compelled to sustain respondent’s objection on this ground. 
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Respondent’s objection to the commission proceeding with this matter 
on the ground that the WIARNG is not a state employer is overruled, its 
objection on the ground of federal preemption is granted, and this matter is 
dismissed. 
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