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STATE OF WISCONSIN CIRCUIT COURT GANE ICOUNTY 
@RANCH 11 

JEFFREY ALLEN, et al. , 

Petitioners, 

V. Casa No. go-cv-2a40 

WISCONSIN FERSONNEL COMMISSION, 
RECXIIVED 

Respondent. 

MAH I l?JgJ 
DECISION 

PpQ$g&? 

Commbsio~ 
I. STATEMSNT OF FACTS 

The Department of Industry, Labor and Human Relations (DIHLR) 

informed the Division of Merit Recruitment and Selectlon (CMRS) of 

DIHLR’s need to fill a Fiscal Supervisor 1 vacancy. The vacancy 

was to be filled through a resume screen process followed by an 

oral examination. The job experts developing the resume screen 

evaluation determined that resumes would be scored on five 

criteria: (1) supervisory experience, (2) *direct or coordinate 

accounting system or business management function, (3) directed 

reconciliations or audit performance functions, (4) knowledge of 

governmental accounting, auditing and financial reporting 

principies, and (5) cash management reporting functions--invoice 

billings and/or letter of credit process. For each criteria, 

points were awarded dependent upon whether the criteria 

responsibilities were performed at the “organizational” level, 

“component” level, “functional” level, or “m inimal involvement.” 
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The petitioners submitted applications for the Fiscal 

Supervisor 1 position. however, after the resume screening 

process was complete, none of the petitioners were invited to the 

oral examination and were eliminated from further consideration 

for the position. 

Cn October 10, 1989, the petitioners filed an appeal Hith the 

Wisconsin Personnel Commission (“the commission”). On February 

20, 1990, a hearing examiner issued a proposed decision and order. 

On May 17, 1990, the commission affirmed the action of the DMRS 

and dismissed the petitioners’ apceal. Cn dune 15, 1990, the 

commission aenied a petition for rehearing. On July 13, 1990, 

Allen and others filed a petislcn for Judicial review of the 

commission’s final decision. 

The petitioners ask this court to set aside the commission’s 

final decision and reinstate the hearing examiner’s propcsed 

decision on grounds that the Personnel Commission exceeded its 

legal authority and based its decision upon factual finaings 

unsupported by substantial evidence on the record.. The court 

granted the petition for rev !ew and now affirms the commission’s 

final decision. 

Ii. SCOPE OF REVIEii 

Under 227.57(S), Stats., this court cannot substitute its 

judgment for that of the agency on any disputed finding of fact; 

unless the agency based its decision upon a finding of fact not 

supocrted by substantial evidence in the reccrd. “Substantial 



evi derce” does not mean a preponderance of the evidence. Mallson 

Gas & Elec Co --Ad v- Puol lc Serv. Comm At 105 rllS. 2d 127, 133, 325 

N.W.26 339 (1992). The test is whether, taking into acccunt all 

the evidence in the recora, reasonable minds could arrive at the 

same conclusion as the agency. Id. at 133. 

The court ordinarily provides independent review of an 

agency’s legal interpretations. Houslet v, Natural Resources 

Department, 110 Wis. 2d 280, 284, 329 N.W.2d 219 (Ct. App. 1982). 

However, when an agency has interpreted a statute which it is 

charged with administering, the court often will defer to that 

interpretation if it is reasonable and consistent with the purpose 

of the statute. Prank v. Perscnnel Commission, 141 Wis. 2d 431, 

a34, 415 N.W.2d 533 (Ct. Ppp. 1937). The Wisconsin Court of 

Appeals has specifically held that the Personnel Commission should 

receive such deference when reviering personnel decisions under 

sec. 230.44, Stats. id.; Cozzens-Ellis v. Wis. Personnel Comm., 

155 Wis. 2d 271, 273, 455 N.W.2d 246 (Ct. App. 1990). Deference 

IS especially appropriate when the agency’s statutory 

interpretation is aided by its experience, technical ccmpetence 

and specialized knowledge. Seep v. Personnel Commission, 140 Wls. 

2d 32, Jl, 409 N.W.2d 142 (Ct. App. 1987); Section 227.57(1Oj, 

Stats. The court should not substitute its judgment for the 

acency’s application of a statute to the factual findings If a 

ratlonal basis exists in law for the agency’s interpretation and 

lt does not conflict with the statute’s legislative hlstory, prior 

acpellate decisions, or constitutional prohlblttons.fl Klusendorf 
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Chevro le t -Su lck ,  Inc. v. A * L S IP C  1 1 0  W is. 3 d  3 3 9 , 3 3 1 - 3 3 3 . 3 3 3  

N .W .? d  9 9 5  (Ct. A p p . 1 9 6 2 ) . 

III. T H E  C C M M IS S IO N ’S  FINDING  O F  F A C T  C l4  W A S  S U P P O R T E D  @ Y  
S U B S T A N T i A L  E V IDENCE O N  T H E  R E C O R D  

T h e  p e titicne rs  a r g u e  th a t fin d i n g  o f fact # i 4  in  th e  

commiss ion’s fina l  dec is ion  is n o t s u p p o r te d  by  substant ia l  

ev i dence  o n  th e  record .  T h e r e fo r e , A l len  r e q u e s ts th a t th is  cour t  

set as ide  th e  fina l  dec is ion  a n d  re instate th e  h e a r i n g  e x a m i n e r ’s 

p r o p o s e d  dec is ion,  wh ich  ccn ta ined  a  di f ferent  vers ion  o f fin d i n g  

o f fact $ 1 4 . T h e  c o n tes ted  fin d i n g  sta tes: 

‘* 1 4 . T h e  scor ing  levels d e v e l o p e d  by  th e  J o b  e x p e r ts d i d  n o t 
explicit ly ta k e  into a c c o u n t d i f ferences in  s ize a n d  scope  o f 
responsib i l i ty  o f th e  ‘o rgan i za tio n s ’ e m p loy ing  th e  var ious  
appl icants.  H o w e v e r , th e  scor ing  levels w e r e  log ica l  a n d  
w e r e  al l  c lear ly  re la ted  to  th e  five  eva lua tio n  cri ter ia.” 
(FD a t 3 )  

T h e  p e titio n e r s  a p p a r e n tly d o  n o t cha l l enge  th e  first p a r t o f th e  

fin d i n g . In  fact, a  p a r t o f the i r  a r g u m e n t is b a s e d  u o o n  it. T h e  

d ispu te  g o e s  to  w h e th e r  th e  scor ing  levels w e r e  log ica l  a n d  

c lear ly  re la ted  to  th e  five  cri ter ia. T h e  p e titio n e r s  list 

n u m e r o u s  “d isc repanc ies” wh i ch  th e y  be l i eve  d e m o n s trate th a t th e  

scor ing  levels w e r e  n o t logical .  H o w e v e r , as  d iscussed a b o v e , 

th is  cour t  m u s t e x a m i n e  on ly  w h e th e r  th e r e  exists a  cer ta in  leve l  

o f ev i dence  wh ich  s u p p o r ts th e  a g e n c y ’s fin d i n g  a n d  estab l ishes 

its r e a s o n a b l e n e s s . 

T h e  cour t  h a s  e x a m i n e d  th e  reco rd  a n d  fin d s  th a t th e  

commiss ion’s find i ngs , inc lud ing  fin d i n g  o f fact # 1 4 , a r e  b a s e d  o n  

. substant ia l  ev i dence . A  compar i son  o f th e  r e s u m e  eva lua tlcn  

Cr i ter ia a n d  scor ing  levels (Exn ib ic  5 7 1  a n d  th e  J o b  a n n o u n c e m e n t 
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descrictlon cf the Fiscal SucervlSCr 1 position (Exhibit 62) 

certainly indicate that the criteria and scoring levels were 

logical. The scoring system allowed for consiaeration of tne 

vat-ecus aspects of management. accounting, auditing, and reporting 

skills which the job required. The fact that supervisory 

experience was emphasized is logical; the position was supervisory 

in nature. In addition, the scoring levels and values were 

developed by John Packard and Gary West (individuals previously 

used as job experts by DMRSl with the assistance of Alan @ell, a 

Personnel Specialist for DMRS and an expert in test development. 

The petitioner offered no persuasive evidence that Packard and 

West were not qualified to develoo the scoring levels. In fact, 

the petitioner offered no expert testimony whatsoever which 

questioned the validity of the resume screen procedure. 

At the hearing, Eel1 provided reasonable explanations for the 

specifics of the scoring system. Bell testified that the fob 

experts, the oral examination board members and the agency’s 

appointing authority all informed him that the the overall 

examination (including the resume screen procedure) was related to 

actual duties of the Job in terms of skills and knowledge. 

(Hearing Transcript [Tr.] at 233-284). Furthermore, Eel1 

testified that West and Packard had executed a “Job Expert 

Affidavit” which certified that the examination was 

“representative, necessary, and at an appropriate level of 

complexity for the position.” (Tr. at 191-193 and Exhibit 65) The 
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court, however, couid noz locate the actual affidavits in the 

record. 

The court agrees that the resume scr een scoring system was 

not perfect in that it did not soecifically consider organization 

size. However, a reasonable mina could conciude that the scoring 

levels were “logical and cleariy related to the five evaluation 

criteria.” Therefore, tne court finds that finding of fact #14 in 

the final decision was supported by substantial evidence on the 

record. Likewise, the court finds that the commission’s other 

findings relative to the validity and reliability of the resume 

screen procedure under sec. 230.16, Stats. and ER-Pers 6.05 are 

reasonable and supported by substantial evidence. 

IV. THE COMMISSION’S LEGAL ANALYSIS WAS NOT ERRONEOUS 

The petitioner argues that the ccmmission acted illegally and 

beyond its authority by changing the standards for civil service 

examinations, as set forth in sec. 230.16, Stats., and Wisconsin 

Administrative Code ER-Pers 6.05. Sec. 230.16, Stats., provides 

in part: 

“(4) Al 1 examinations, including minimum training and 
experience requirements, for positions in the classified 
service shall be job-related in ccmpliance with appropriate 
validation standards and shall be subject to the approval of 
the administrator. All relevant experience, whetner paid or 
unpaid, shall satisfy experience requirements. 

“(5) In the interest of sound personnel management, _ 
consideration of applicants and service to agencies, the 
administrator may set a standard for proceeding to subsequent 
steps in an examination, provided that all applicants are 
fairly treated and due notice has been given. The standard 
may be at or above the passing point set by the 
administratcr for any portion of the examination. The 
administratcr shall utilize acpropriate scientific techniques 



and orccedures In administering the selection orocess. In 
rating the results of the examinations and in determlnlng the 
reiatlve ratings of the competitors.” 

E,?-?)prs 6.35 provides in Fart: 

“(3) All examinations shall be: 

“(a) Based on infcrmation from job analysis, position 
anaiysls or other equivalent lnformatlon dccumenting actual 
Job tasks to be performed or skills and knowledges required 
to perform JOO tasks, or both; 

” ( b ) Developed in such a manner as to establish,the 
relationship between skills and knowledges required for 
successful performance on the test and skills and kncwledges 
required for successful performance on the job; 

“(Cl Supported by data documenting that the skills and 
knowledges required fcr successful oerformance on the test 
are related to skills and knowledges which differentiate 
among levels of Job performance ii the examlnation results 
are to be used as a basis for ranking candidates; 

“Cd) Sufficiently rellabie to ccmply with appropriate 
standards for test validation; and 

“(e) Objectively rated or scored.” 

Ailen ccntends that the cornmIssion replaced the above 

requirements with a standard gleaned from a written decision 

issued by the agency In another case. According to the 

petitioner, the new standard for civil service examinations is 

whether the exam is “clearly ridiculous and offensive to common 

sense. ” A careful reading of the commission’s decision ynaicates 

otherwl se. 

The commission does state that “[ulnder the York analysis, 

the Commission must determine whether the scoring system was 

clearly ridiculous or offended common sense.” However, this 

analysis comprises two paragraphs of a twenty-one page decision 

and only ccmes after the agency conducted extensive consideration 
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of the examination requirements clteo in 230.16, Stats., and ER- 

Pers 6.05. The “clearly r~d~culous” standard hardly “pervades” 

the final decision. as the oetitlcner contends, nor is it “clearly 

lnconslstent with the direct language of the Wisconsin Statutes.” 

The York aoollcatlon is merely a part of the agency’s discussion 

about the scoring component of the resume screen process. On the 

other hand, references to the requirements of 230.16 and ER-Pet-s 

6.05 are found throughout the final decision. 

On page seven of the final decision (FD-7), the commission 

concludes: 

“1 . This matter IS properly before the Commission pursuant 
co [section] 230.44(1)(a), Stats. 

I’ 2 . The appellants have the burden of establishing that the 
Fiscal Supervisor 1 examination violated [section] 230.16, 
Stats. , or the related administrattve rules. 

“3. The appellants have failed to sustain that burden. 

“4 . The examination was conducted in accordance with the 
civil service requirements.” 

Nowhere in those conclusions of law does the “clearly ridiculous 

or offensive to common sense” language appear. 

While the above-quoted conclusions of law certainly suggest 

that the commission based its decision upon a consideration of the 

proper legal standards, a reading of the cpinion itself reveals 

the actual application of those standards. The final decision 

specifically addressed issues of “reliability” relative to the 

resume screening. (FD at 9-10) Regarding the screening’s overall 

“validity,” the opinion expressly cited sec. 230.16 and its 

central requirement that examrnatlon procedures be “Job-related in 
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compiiance with appropriate validation standarcs.” (PD at 12) 

The commission discussed the various examination validation 

techniques and then analyzed the particular technique (content 

val id:‘,y) which DMRS applied to the resume screen comoonent. 

(FD at 10-12) Finally, the commiss ion stated that it “...[could 

not conclude that the respondent fa lled to use ‘appropriate 

scientific techniques and procedures in administering the 

seiection process [and] in rating the results of examinations.’ 

[section] 230.:6(5), Stats.” (FD at 20) 

1 

The commission’s discussion of York arises only in the 

context of the scoring system utilized in the resume screen 

evaluation. While the opinion recognizes some flaws in the 

systam, the scoring levels were found “logical” and “clearly 

related to the five evaluation criteria.” (FD at 14) Likewise, 

the commission found that the petitioner was unable to prove that 

the five evaluation criteria were invalid or non-Job-related. 

at 11-12) Therefore, this leads the court to conclude that Al 1’ 

aiso was unable to establish that the scoring levels were inva 1 

or ncn-jcb-related. In addition, the scoring system was not 

invalid, the commission determined, because it emphasized 

supervisory experience in ranking candidates for supervisor 

(FD 

en 

id 

vacancies. (FD at 14) This would also indicate a consideration 

of Joo-relatedness under 230.16 and the teSt-perfOrmanCe/JOb- 

performance relationship under ER-Pers 6.05. The court finds that 

the commission based its decision upon the civil service 

examinaticn requirements contained in section 230.16, Stats., and 
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E.R-Pers 6.05. Therefore. the Personnel Commission did aoply the 

aooroprlate standards in its evaluation of the DMRS resume screen 

prccedure. 

The commission does not esplain whether it considers the 

appl lcation of “the York analysis” an Inquiry independent of the 

general valldlty and reliability requirements contained in 230.15 

and 6.05 or as 2 specific standard it has adopted in aoplying 

those general requirements. Such an ambiguity does not change the 

result where, as here, the agency still applied the proper 

standards. 

The petitloners contend that the commission imposed uoon them 

2 higher burden of proof than was required. A review of the fin21 

decision finds no support for this allegaticn. The court finds 

that the commission commltted no errors of law nor did it exceed 

its authority in the instant case. The commission’s application 

of the statutes and administrative regulations was reasonable and 

consistent with the purpose of the civil service statutes, which 

is to provide state agencies with “competent personnel who will 

furnish state services to citizens as fairly, efficiently 2nd 

effectively as possTble.” Section 130.01, Stats. 

v. CONCLUSiON 

Based upon the above reasoning, the court finds that all of 

the petitloners’ arguments are without merit. Therefore, the 

Personnel Commission’s final decision of May 17, 1990, is 

affirmed. 
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Gatea this 28th day of February, 1991. 

aY THE COURT: 

/ 
R. %oeser, Judge 

Court Branch 11 

cc: AAG Steohen M. Sobota 
AAG David C. Rice 
Mr. Jeffrey H. Allen 
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