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STATD O WISCOH3IN CIRCUIT CoulT oALS CoUuTY
Brancan 12
BRUCE POWERS, *
pPetitioner, »
vs, » Caze No, 90 <V 3023
WI DERSQNHNZL COMHMISSION, *
Respondent, *
FEB 27 1891
DATE: Pabruary 12, 1991
Cersonnei
Commisgion
BEPQRE: Honorable MARK A, FRANKEL, Circuit Judge
APPEARANCES: Petitioner Bruce Powers in person and by

KRICHARD V. GRAYLOW,

af Lawton & Cates, S.C.,

Attorneys at Law, 214 W. Mifflin Street,

Madison, Wisconsin

53703~2554;

Respondent by STEPHEN M. SOBOTA,

Agssistant Attorney
of Justice, 123 w.
Madison, Wisconain

General, Department
Washington Avenue,
53707-7857.

8 Ruling)

Diane K, Scott, RPR-CP

PROCEEDINGS: Oral Argument Hearing (Excerpt of
Transcript - Court'
-y :éljt:' e N

official Reporter, Br. 12
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the University. Section 230.44(4)(c) when ona2 wviews tnat
section under ta2 plain meanins rule of tn2 stacutesy
intarsratation it gives the Personnel Comtission tna
incdesendent rigac to modicfy wne discisline imoos2da D2liod.

e@d 57 the Pecitisnes as

Qcourie tner2 is a quastion rat

L

)
o wheta=r or not the facts of tnis case justified 2

aodification, bdut I'll deal witn cthat as & se=pacata
quastion in tha factual portion of tais decision,

The otner legal conclusion that I taink is
appropriata to regach on this reviaw is whether or not tna
Personnel Commission's ranga of options is constrained 2y
the specific options or results that are argued by the
parties before the Personnel Commission. When I consider
tnis aryument, I viaw that to D2 too narrow a reading of
tae authority given to the Personnel Commission under
230.44(4){c). That would be an implied limitation that
ian't expressly provided for and one that would not make
good senﬁe from a policy standpoint, I am declined to
read the Personncl Commisaion's authority to be that
narrow,

ow as to the heart of this case, it really turns
on some of the factual deductions and conclusions made by

the Personnel Commission. In the factual arena, it is

clear and conceded by the Petitioner that the University
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Powers considered the Jadruary 19, 1388 iacident as par:
of tne misconuuct uncderlylng tae orliglasl wiscidline
imposad, ZIveryone acknowladges tnat the Fasruary 24,
133 incident was tne mor2 serious incivent and ore taac
focusad 2avervyone's attenrion and latar23:s, dut tinat than
earlier iacident was atc least part ol the taitlal
disciplinary action,

The Petitioner has tnen raised tae guesticn wanetaor
or not the University would not anava cnarged tne [aoruary
19, 1948 incident were it not for the subdsaquent Fesruary
26th incident. That, unfortunacely, I think is something
of a matter of conjecture., BEven if I were to assume that

assertion to be true, I'm not persuaded that tpat would

provide a basis to preclude discipline on the earlier

incident if the earlier incident otherwise meritad
discipline on the underlying facts. This is a question
of some prosecutorial discretion., Certainly if this were

a criminal case by analogy, if scmeone commits a

misdemeanor that goes uncharged and then subsequently is
suspacted of having committed a felony, the State has tne
latitude to charge both the .felony and the misdemeanor.
If the defendant is then acquitted on the felony, it is
not a grounds for attacking the misdemeanor to say that

were it not for the felony the defendant would have never
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Sean Iaar el Wit MLddeaelansr. 37 3inclars analogy

nere, oecause the Petitioner was acquitted on the nore

32Tic4s Znarge, 1t's noc a valid dasis to attacs caz

2arliar lesssr cnarge to say that ae would not havz dean
saarzed witsn 1t aad zthe 3ecoand inzident pever <ow? Lo
ligaz.

It's als30 cl2ar to e that tne 2arsonnel Joamissioan
was awar2 of tae failure of proof on tae sudsaquent =zvend
when they chose to modify the Jdiscipline as it pertained
only to the earlier event.

Then Wwe distill the analysis down to tne guastion
of the decision itself and whether or not the Commission
nad an adequate basis to impose a letter of reprimand as
a sanction for tne February 19, 19338 incident. My view
is tnat althougn the Jdecision i3 not as illuminacing as
it might be that the decision does clearly reflect what
can De termed a ralative judgment by the Personnel
Comnission as to the sericusness of the Pebruary 1St
incident, and in my view that determination is one well
within the parameters of what a reasonable decision waker
might conclude under the facts of this case. Therefore,
no ap initio review is required of me even if I might
reach a differing conclusion on the merits, Greater

specificity by the Peraonnel Commission, although it

would have been helpful, is not legally required, and I
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talnk cASs@ are 30458 persuaslve aubnoritles ia ctae
State's brief to that effect,

Saszed on that reasoning, Lt's ay conclusion that
the decision of the Perscnnel Commission should Le
affirmed, aad I would ask Mr. Sosora if ne would Jdrazo a
brief order jranting that relief for the reasons 3at
forth on the record.

MR, 50BOTA: I would be glad to do that, Your
Honér.

MR, GRAYLOW: Thank you, Judgs.

MR, SO30TA: Thank you very much.

MR. GRAYLOW: I appreciate your calling it today
rather than six montns or a year from now.

THE COURT: It doesn't get easier.

MR, GRAYLOW: MNo. That's why we appreciate tnac.

At least I appreciate it very much and so does oy client,

(Proceedings concluded,)
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