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Nature of the Gas 

On Apr11 8, 1991, complainant filed a charge of discrimination with the 
Commission alleging respondent discriminated/retaliated against him on the 
basis of his marital status, handicap, activities under the Family Leave/Medical 
Leave Act (FMLA), activities under the Fair Employment Act (FEA), and 
whistleblower activities in its determination of complainant’s starting rate of 
pay upon appointment to a Resident Care Technician (RCT 1) position at the 
Central Wisconsin Center for the Developmentally Disabled (CWC). One of the 
Commission’s Equal Rights Officers issued an Initial Determination on June 6, 
1991, concludmg that there was No Probable Cause to believe that complainant 
had been discriminated/ retaliated against as alleged. Complainant filed an 
appeal of this No Probable Cause finding. A hearing on the Issue of probable 
cause was held on March 3 and April 10, 1992, before Laurie R. McCallum, 

Chairperson. At the second day of hearing, complainant withdrew his charge 
of handicap discrimination. The parties were permitted to file post-hearing 
briefs and the briefing schedule was completed on July 20, 1992 

Findings of Fact 

1. From some time in 1984, until July of 1989, complainant was employed 
as a Security Officer (SO) at the University of Wisconsin-Madison and had 
achieved the level of SO 3. In January of 1990, complainant was reinstated to a 
Security Officer 3 (SO 3) position at Mendota Mental Health Institute (MMHI). 
In May of 1990, prior to completing his probationary period m this SO 3 posi- 
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tion, complainant was terminated by MMHI. Security Officer positions are re- 
sponsible for maintaining security and protecting property and person at 
state facilities. 

2. In May of 1990, complainant applied for a Resident Care Technician 1 
(RCT 1) position at respondent’s Central Wisconsin Center (CWC). The RCT 1 
classification is in a lower pay range than the SO 3 classification. RCT posi- 
tions are responsible for providing care and implementing treatment pro- 
grams for residents of state institutions. He was interviewed for this position 
by Bonnie Maier, a Resident Care Supervisor at CWC. After the structured part 
of this interview was completed, complainant told Ms. Maier that he had had 
problems with his supervisor while employed at MMHI, that he had been ter- 
mmated from MMHI because he had had to take time off to care for a sick child, 
that he had requested family/medical leave while employed at MMHI but these 
request(s) had been denied, that he was married, that he and his wife had ex- 
perienced problems finding child care for their children, and that he had 
filed a complamt under the FMLA with the Commission. Ms. Maier included 
this information in the notes she kept of the interview. During this part of 
the interview, complainant did not tell Ms. Maier that he would be requesting 
medical leave or family leave if he were to be hired for the position. After her 
interview of complainant was completed, MS Maier contacted Donna Nelson, 
another Nursing Supervisor at CWC, to discuss whether to hire complamant or 
another candidate. Ms. Maler mentioned to Ms. Nelson that complainant had 
been terminated from a position at MMHI. Ms. Nelson did not discuss com- 
plainant’s termination or anything else about complamant or his candidacy 
for the subject RCT 1 position with anyone at CWc’s personnel office, including 
Brian Fancher, the Personnel Manager, or Eileen Slaney-Bartels, the 
Personnel Assistant After her interview of complainant, Ms. Maier also 
contacted Marion Weber, a Program Assistant 3 at CWC who was responsible for 
setting up the interviews with RCT candidates and forwarding the hiring rec- 
ommendations to CWC’s personnel office, and recommended complainant for 
hire if his references checked out satisfactorily. Ms. Maier then forwarded 
her notes of the interview and complainant’s apphcation materials to CWC’s 
personnel office. Ms. Maier did not discuss her intervlew notes or com- 
plainant or his candidacy with anyone at the personnel office, including 
Mr. Fancher or Ms. Slaney-Bartels. Neither Ms. Maier nor Ms. Weber nor 
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Ms. Nelson was involved in the computation of complainant’s starting rate of 
pay upon his appointment to the subject RCT 1 position at CWC. 

3. The record does not show that anyone at CWC contacted MMHI to ob- 
tain information relating to complainant’s employment there, including his 
termination or his requests for family/medical leave. It would have been 
standard practice for MMHI to forward complainant’s personnel file to CWC 
after the effective date of complainant’s appointment to a position at CWC. This 
personnel file would have included information relating to complainant’s 
termination and his requests for family/medical leave. 

4. After complainant was offered appointment to the RCT 1 position by 
CWC, his wife had a phone conversation with Ms. Slaney-Bartels in which 
Ms. Slaney-Bartels indicated that, in her opinion, complainant would receive 
$9.66 per hour, which was his ending rate of pay at the UW-Madison, plus in- 
tervening increases to which he would have been entitled had he remained in 
his position at the UW-Madison after July of 1989. Ms. Slaney-Bartels indicated, 
however, that she would have to check this computation with her supervisor. 

5. Nancy Hoskins had served as a Personnel Assistant at CWC for five 
years, ending in March of 1990. MS Slaney-Bartels had been appointed to this 
position subsequent to Ms. Hoskins’ resignation, Ms. Hoskins had been dele- 
gated authority by Mr. Fancher to determine the starting rate of pay of RCT l’s 
upon reinstatement. Ms. Hoskins understood that, upon reinstatement to an 
RCT 1 position, an employee’s rate of pay was determined by their ending rate 
of pay in the position upon whtch their reinstatement eligibility was based 
plus intervening pay increases to which that position would have been enti- 
tled. Ms. Hoskins understood that the only exception to this would occur if the 
resulting rate of pay created a disparity between the reinstated employee’s 
rate of pay and that of other RCT 1’s. Ms. Hoskins instructed Ms. Slaney-Bartels 
to follow this procedure. 

6. In November of 1989, Ms. Hoskins determined the starting rate of pay 
of Stuart Coogan, who was reinstated to an RCT 1 position at CWC after his em- 
ployment as a Security Officer 2 at UW-Madtson for 10 years. Ms. Hoskins ap- 
plied the procedure outlined in Findmg of Fact 5, above, to Ms. Coogan’s rein- 
statement. Ms. Hoskins did not verify with Mr. Fancher that she had applied 
the correct procedure in determining Ms. Coogan’s starting rate of pay. 
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Mr. Fancher was not involved in determining Mr. Coogan’s starting rate of 

pay. Mr. Coogan was unmarried at the time this determination was made. 
7. Based on her understanding of the procedure to follow in determin- 

ing the starting rate of pay of an RCT 1 upon reinstatement, Ms. Slaney-Bartels 
calculated a starting rate of pay for complainant based upon his ending rate of 
pay in the SO 3 ($9.662 per hour) position at the UW-Madison plus applicable 
intervening increases. Ms. Slaney-Bartels calculated this starting rate of pay 
to be $10.286. Since it was the first such calculation she had completed, 
Ms. Slaney-Bartels checked with Mr. Fancher to verify that her calculation 
was correct. Ms. Slaney-Bartels did this by providing Mr. Fancher with a sin- 
gle sheet of paper on which she had written her calculations. In addition to 
the calculations, Ms. Slaney-Bartels indicated on this paper that the two clas- 
sifications involved were RCT 1 in pay range 06-07 and Security Officer 3 at the 
UW in pay range 05-08 and that the applicable separation date from the UW 
was 7/16/89. There was no other information on this paper relating to the 
Identity of the subject employee. Ms. Slaney-Bartels did not review the infor- 
mation forwarded to the personnel office by Ms. Maier prior to making this 
calculation. Ms. Slaney-Bartels did not review complainant’s personnel file 
prior to making this calculation. Ms. Slaney-Bartels did not provide any in- 
formation to Mr. Fancher relating to complainant’s marital status, family/ 
medical leave requests, or FMLA complaint prior to Mr. Fancher’s calculation 
of complainant’s starting rate of pay. 

8. After reviewing Ms. Slaney-Bartels’ calculations, Mr. Fancher re- 
turned the sheet of paper to her with the following notation at the bottom: 

No - This is a voluntary demotion. 
Pay rate about $1 over minimum of RCT 1 to allow for his 
prior service. 

9. After reviewing Mr. Fancher’s notation, Ms. Slaney-Bartels calcu- 
lated that the minimum rate of pay for the RCT 1 classification plus $1 equalled 
$8.937 per hour. 

10. In a letter to complainant dated August 31, 1990, Mr. Fancher stated 
as follows, in pertinent part: 
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We are pleased to confirm your reinstatement to State service as a 
Resident Care Technician 1 at Central Wisconsin Center effective 
September 10, 1990. 

Your pay will be $8,937 per hour and you will not receive a pro- 
bationary increase. 

11. Mr. Fancher has been the Personnel Manager at CWC for 22 years. 
In calculating starting rate of pay upon reinstatement, i.e., appointment to a 
position in a counterpart pay range to that of the position upon which rein- 
statement eligibility is based, Mr. Fancher uses the ending rate of pay in the 
former position as a base and adds to that any applicable intervening in- 
creases. However, in calculating starting rate of pay when appointment is to a 
position in a pay range which is lower than that of the position upon which 
reinstatement eligibility is based, Mr. Fancher uses the minimum of the pay 
range of the new position and adds to that an amount based on total state se- 
niority and directly relevant work experience. Since the pay range of an 
RCT 1 position is lower than that of an SO 3 positton, Mr. Fancher used as the 
basis for his calculation of complatnant’s starting rate of pay the minimum of 
the pay range of the RCT 1 classification and added $1 to that based on com- 
plainant’s seniority in state service. Mr. Fancher did not feel that com- 
plainant’s experience in an SO 3 position at the UW-Madison was directly rele- 
vant to the duties and responsibilities of an RCT 1 position, I.e., Mr. Fancher dtd 
not feel that the safety and security work of an SO 3 position was directly rele- 
vant to the patient care work of an RCT 1 position.. Mr. Fancher did not use 
any information other than the sheet of paper given to him by Ms. Slaney- 
Bartels in reaching this conclusion. Mr. Fancher did not have any informa- 
tion relating to complainant’s identity, marttal status, family or medical leave 
requests, or FMLA complaint at the time he calculated complainant’s starting 
rate of pay. The only individuals involved in determining complainant’s 
starting rate of pay in the subject RCT 1 position were Ms. Slaney-Bartels and 
Mr. Fancher. 

12. The standard procedure used by administrators delegated appointing 
authority by the Secretary of DHSS is to calculate the starting rate of pay upon 
reinstatement,. whether to a position in a counterpart or lower pay range, as 
the ending rate of pay in the former position upon which reinstatement eli- 
gibility is based plus any applicable rntervenmg increases. However, this 
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procedure is not required and the procedure followed by Mr. Fancher in de- 
termining complainant’s starting rate of pay in the SubJect position is consid- 
ered by DHSS’s Bureau of Personnel and Employment Relations to fall within 
the range of allowable discretion of an appointing authority. 

13. Some time after his termination from MMHI, complainant tele- 
phoned Al Kohlman, an Administrative Assistant 4 at CWC and requested In- 
formation relating to complaints that may have been filed against com- 
plamant’s former supervisor at MMHI. Complainant did not request copies of 

these complaints. Mr. Kohlman did not discuss this request for information 
with Mr. Fancher. 

14. Complainant began employment with CWC as an RCT 1 on 
September 10, 1990. Complainant subsequently learned that his starting rate 
of pay was not the maximum of the pay range for the RCT 1 classification and 
brought this to the attention of Mr. Fancher. This situation also came to the 
attention of Gerald Dymond, the Director of CWC. In a letter to complainant 
dated March 6, 1991, Mr. Dymond stated as follows, in pertinent part: 

In your appointment letter of 08/31/90 it was clearly stated that 
your starting salary would be $8.937 per hour; 

The decision on your pay was based on ER 29.03(8)(b), “An em- 
ployee who voluntarily demotes may receive any base pay rate 
within the new pay range which is not greater than the last rate 
received .” and Pers s. 29.03 par 6(c) a which states “Employees 
placed on probation when reinstated shall be paid not less than 
the minimum of the pay range to which the class is assigned.” 

Central Center gave you $1 over the minimum of the pay range to 
compensate you for your prior state service. 

1.5 Complainant also brought this matter to the attention of the 
Department of Employment Relations (DER). In a letter to complainant dated 
March ‘7, 1991, Kathy Kopp, a Compensation Analyst with DER stated as follows, 
in pertinent part: 

Your letter of February 27, 1991 to Eileen Keller has been re- 
ferred to me for response. In your letter you requested assistance 
in determming whether the rate of pay established upon your 
reinstatement to Central Wisconsin Center (CWC) in September, 
1990 was appropriate. 
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Based on the information you provided, rules of the Department 
of Employment Relations regarding pay on reinstatement would 
apply. ER 29.03(6), Wis. Adm. Code states: 

When an employe is reinstated, the base pay may be 
at any rate which is not greater than the last rate 
received plus intervening compensation plan ad- 
justments or contractual adjustments. Employes 
placed on probation when reinstated shall be paid 
not less than the minimum of the pay range and 
employes not placed on probation when reinstated 
shall be paid not less than the PSICM of the pay 
range. 

This is interpreted to mean that CWC had discretion in setting 
your fate of pay upon reinstatement. The rate could not have 
been set at less than the mmimum ($7.937) or PSICM ($8.716) of 
the pay range (depending upon whether or not you are serving a 
probationary period) nor could it be more than the rate you were 
receiving when you terminated state service in May, 1990 plus 
the July, 1990 percentage increase. Upon review of payroll 
records, it appears that the rate of pay you are currently receiv- 
ing is within this range and, therefore, based on the rules, is ap- 
propriate. 

16 On June 15, 1990, complainant filed with the Commission a charge of 
discrimination under the Family Leave/Medical Leave Act (FMLA). 

Conclusions of Law 

1. This case is properly before the Commission pursuant to 
9230.45(1)(b), Stats. 

2. The complainant has the burden to show that probable cause exists to 
believe that complainant has been discriminated/retaliated against as alleged. 

3. The complainant has failed to sustain this burden. 

Qoinion 

The issue under consideration is one of probable cause. Probable cause 
IS defined in §PC 1.02(16), Wis. Adm. Code, as a reasonable ground for belief, 
supported by facts and circumstances, strong enough in themselves to warrant 
a prudent person to believe that discrimination has been or is being commit- 
ted. Although the Commission recognizes that the burden on a complainant to 
show probable cause is not as rigorous as the burden to prove discrimination, 
it is useful in the context of a probable cause proceeding such as the instant 
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one to utilize the analytical frameworks and guidance provided by decisions on 
the merits in discrimination cases to assist the Commission in reaching a deci- 
sion on probable cause. The Commission will follow this course in reaching a 
decision here on probable cause. 

In analyzing a claim such as the one under consideration here, the 
Commission generally uses the method of analysis set forth in McDonnel- 
Douglas Corn. v. Green, 411 US. 792, 93 S. Ct. 1817, 36 L. Ed. 2d 668, 5 FEP Cases 

965 (1973). and Its progeny, to determine the merits of the complainant’s 
charge. Under this method, the initial burden is on the complainant to estab- 
lish the existence of a prima facie case of discrimination. The employer may 
rebut this prima facie case by articulating legitimate, non-discriminatory rea- 
sons for the actions taken which the complainant may, in turn, attempt to 
show were in fact pretexts for discrimination. 

Complainant alleges that respondent, in determining his starting rate of 
pay upon reinstatement to an RCT 1 position at CWC, discmninated against him 
on the basis of his marital status, violated the Family Leave/Medical Leave Act, 
retaliated against him because he had engaged in protected FEA activities, and 
retaliated against him because he had engaged in protected whistleblower ac- 
tivities. 

Section 230.31, Stats., states as follows, in pertinent part: 

230.31 Restoration of employment and reinstatement privileges. 

(1) Any person who has held a position and obtained per- 
manent status in class under the civil service law and rules and 
who has separated from the service without any delinquency or 
misconduct on his or her part but owing to reasons of economy or 
otherwise shall be granted the following considerations for a 3- 
year period from the date of such separation: 

(a) Such person shall be eligible for reinstatement 
in a position having a comparable or lower pay rate or range for 
which such person is qualified. 

Section ER 29.03(6)(c), Wis. Adm. Code, states as follows, in pcrtinknt part: 

ER 29.03 (6)(c) Pay on reinstatement. 

(c)l. when an employee is reinstated, the base pay may be at 
any rate not greater than the last rate received plus intervening 
compensation plan adjustments 
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a. Employes placed on probation when reinstated shall be 
paid not less than the minimum of the pay range to which the 
class if assigned. 

b. Employes not placed on probation when reinstated shall 
be paid not less than the PSICM (permanent status in class mini- 
mum) of the pay range to which the class is assigned. 

c. Employes shall not be paid more than the maximum of 
the pay range to which the class is assigned. 

These citations make it clear that respondent had the discretion to set com- 
plainant’s starting rate of pay at any point between the minimum and the 
maximum of the pay range to which the RCT 1 classification is assigned, i.e., 
between $7.937 and $10.887 per hour. The question then is whether, in exer- 
cising this discretion, respondent discriminated or retaliated against com- 
plainant as alleged. 

Marital Status 

In order to establish a prima facie case of marital status discrimination, 
complainant would have to show: (I) that he was a member of a protected 
group and the decision-maker was aware of this membership at the time the 
subject action occurred, (2) that he suffered an adverse term or condition of 
employment, and (3) that the adverse term or condition of employment arose 
under circumstances which give rise to an inference of discrimination. 

In regard to the second element, the fact that complainant’s starting 
rate of pay was set at a level lower than that of at least one other reinstated 
employee would show that complainant suffered an adverse term or condition 
of employment. In regard to the third element, the fact that the starting rate 
of pay of complainant, a married person, was set at a level lower than that of 
Mr. Coogan, an unmarried person, would give rise to an inference of discrimi- 
nation. In regard to the first element, complainant, as a married person, is a 
member of a group protected by the FEA. However, the record shows that 
Mr. Fancher, at the time he determined complainant’s starting rate of pay, had 
no knowledge of complainant’s identity, much less his marital status or other 
characteristics. As a result, complainant has failed to show a prima facie case 
of marital status discrimination. 



Butzlaff v. DHSS 
Case No. 91-0044-PC-ER 
Page 10 

If complainant had shown a prima facie case of marital status discrimi- 
nation, the burden would then shift to respondent to articulate a legitimate, 
nondiscriminatory reason for setting complainant’s starting rate of pay at a 
lower level than Mr. Coogan’s. Respondent offers in this regard that CWC had 
the authority to set the starting rates of pay at any level within the applicable 
pay range and both of these determinations fell within this range; that two 
different people made the Coogan and Butzlaff determinations and neither had 
knowledge of the other’s determination; and that Mr. Fancher followed his 
standard practice in setting complainant’s starting rate of pay, i.e., add-ons to 
the minimum of the pay range based on seniority in state service and directly 
relevant work experience. On their face, these reasons are both legitimate and 
non-discriminatory. 

The burden would then shift to complainant to show pretext. 
Complainant argues that Mr. Fancher did not follow respondent’s usual prac- 
tice in determining complainant’s starting rate of pay and that this demon- 
strates pretext. However, although the record does show that Mr. Fancher did 
not follow the practxe generally followed by others within DHSS to whom 
similar authority has been delegated by the Secretary, the record also shows 
that the Secretary delegates to such authorities the discretion to establish a 
practice within the limits of the applicable statutes and administrative rules. 
The record shows that Mr. Fancher’s practice in determining complainant’s 
stattmg rate of pay fell within such limits. The more crucial question for this 
analysis is whether Mr. Fancher followed !& usual practice in determining 

complainant’s rate of pay. Mr. Fancher, through his testimony at hearing, 
outlined his practice and complainant has failed to show that he did not follow 
it in determining his starting rate of pay. 

Complainant further argues that, even though two different employees 
were involved in determining Mr. Coogan’s starting rate of pay and com- 
plainant’s, Mr. Fancher was ultimately responsible for both and, as a result, he 
should be held accountable for both determinations and for the difference 
between the two determinations. From the standpoint of staff accountability, 
complainant is probably correct. However, in analyzing a complaint of dis- 
crimination alleging disparate treatment, the knowledge, actions and intent of 
the decision-maker, not his place in the decision-making hierarchy, are the 
relevant factors. In the instant case, Mr. Fancher was not involved in making 
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the Coogan determination and had no knowledge of it at the time he deter- 
mined complainant’s starting rate of pay. Complamant has failed to show 
pretext in this regard. 

Complainant contends that the fact that Mr. Fancher failed to take into 
account his directly relevant work experience in determining his starting 
rate of pay demonstrates pretext. In this regard, complainant asserts that the 
expertence he had as a Security Officer was directly relevant to the duties and 
responsibilities of an RCT 1. Although the record shows that there is some 
overlap in the duties of an SO 3 and an RCT 1 at an institution for the develop- 
mentally disabled, the overlap is minimal and the emphases of the two jobs are 
very different. In addition, Mr. Fancher was not aware that complainant had 
been employed as an SO 3 at MMHI, a mental health institute. The information 
available to Mr. Fancher when he determined complainant’s starting rate of 
pay indicated only complainant’s employment as an SO 3 at the UW-Madison, a 
position with even less overlap in duties and responsibilities with those of the 
subject position. Complamant further contends that his experience caring for 
his two children and asststing his mother with her child care business, as de- 
tailed in his application materials and during his interview for the RCT 1 posi- 
tion, demonstrates that he had directly relevant experience. Although they 
may so demonstrate, the record shows that Mr. Fancher did not see this infor- 
mation at or prtor to the. ttmc that he determined complainant’s rate of pay. 

Complainant has failed to show that the reasons offered by respondent 
for the subject action were a pretext for marital status discrimmation. 

Familv Leave/ Medical Leave 

Complainant contends that because he needed to care for ill family 
members, he had requested and been denied medical leave from his former su- 
pervisor at MMHI. The record shows that complainant informed Ms. Maier of 
this situation during his interview and that she noted it in her interview 
notes. 

Since complainant does not contend and the record does not show that 
complainant ever requested medical leave from CWC prior to filing the instant 
complaint, the Commission assumes that complainant is alleging that, within 
the meaning of ~103.10(11)(b), Stats., respondent discriminated/retaliated 
against him for opposing MMHl’s denial of certain medical leave requests by 
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setting his starting rate of pay at a level lower than at least one other rein- 
stated employee. 

The analysis of this aspect of the case would parallel that of the marital 
status aspect, above. And again, the fact that the record shows that 
Mr. Fancher, at the time that he determined complainant’s starting rate of 
pay, had no knowledge of complainant’s identity, much less whether he had 
ever opposed MMHI’s denial of his medical leave requests, necessarily \leads to 
the conclusion that complainant has failed to show that respondent discrimi- 
nated against him within the meaning of the FMLA. 

Fair Emplovment Retaliation 

The record does show that complainant filed with the Commission a 
charge under the FMLA prior to Mr. Fancher determining his starting rate of 
pay in the subject RCT 1 position. Complainant alleges that this determination, 
which resulted in a lower rate than that of Mr. Coogan, was in retaliation for 
the filing of this charge. 

The Fair Employment Act’s prohibition against retaliation is set forth in 
§111.322(2m), Stats., which states as follows, in pertinent part: 

Subject to ss. 111.33 to 111.36, It is an act of employment discrimi- 
nation to do any of the following: 

(2m) To discharge or otherwise discriminate against any 
individual because of any of the following: 

(a) The individual files a complaint or attempts to enforce 
any right under s. 103.02, 103.10 

* * * * * 

(d) the individual’s employer believes that the individual 
engaged or may engage in any activity described in pars. (a) to 
(cl. 

Section 103.10, Stats., embodies the FMLA. As a result, complainant is protected 
by the FEA in §111.322(2m), Stats. from retaliation for having filed the earlier 
FMLA action. 

The analysis of this aspect of the case would parallel that of the marital 
status aspect, above And again, the fact that the record shows that 
Mr. Fancher, at the time that he determined complainant’s starting rate of 
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pay, had no knowledge of complainant’s identity, much less whether he had 
ever filed a complaint with the Commission under the FMLA, necessarily leads 
to the conclusion that complainant has failed to show that respondent retali- 
ated against him within the meaning of the FEA. Although complainant at- 
tempted to prove that he had requested certain information from 
Mr. Kohlman relating to complainant’s former supervisor at MMHI and 
Mr. Kohlman had presented this request to Mr. Fancher before he determined 
complainant’s starting rate of pay, the record simply does not confirm com- 
plainant’s version of the facts in this regard. Even if the version of the facts 
in this regard which were most favorable to complainant’s argument was 
considered, such facts do not indicate that any information linking this re- 
quest for information to complainant’s FMLA charge was given to 
Mr. Fancher. The Commisston concludes that complainant has failed to prove 
that he was retaliated against for engaging in protected FEA activities. 

Whistleblower retaliation 

Complainant bases his charge of whistleblower retaliation on his filing 
of an FEA charge prior to Mr. Fancher’s determination of his starting rate of 

pay. 
The whistleblower law prohibits “retaliatory actton” and defines that 

term in $230.80(8)(a), Stats., as: 

[A] disciplinary action taken because of any of the following: 

(a) The employe lawfully disclosed information under s. 
230.81 or filed a complaint under s. 230.85(l) 

(b) The employe testified or assisted or will testify or assist 
in any action or proceeding relating to the lawful disclosure of 
information under s 230.81 by another employe. 

(c) The appointing authority, agent of an appointing au- 
thority or supervisor believes the employe engaged in any activ- 
tty descrtbed in par. (a) or (b). 

Complainant’s previous complaints were filed pursuant to subch. II, ch. 111, 
Stats., and were not complaints filed pursuant to $230.85(l), Stats. Therefore, 
with respect to the complainant’s allegations here, the relevant language is 
whether the complainant’s previous complaints constitute lawful disclosures 
under $230.81, Stats., which provides, in pertinent part: 



Butzlaff v. DHSS 
Case No. 91-0044-PC-ER 
Page 14 

(1) An employe with knowledge of information the disclosure of 
which is not expressly prohibited by state or federal law, rule or 
regulation may disclose that information to any other person. 
However, to obtain protection under s. 230.83, before dtsclosing 
that information to any person other than his or her attorney, 
collective bargaining representative or legislator, the employ 
shall do either of the following: 

(a) Disclose the information in writing to the employe’s 
supervisor. 

(b) After asking the commission which governmental unit 
is appropriate to receive the information, disclose the informa- 
tion in writing only to the governmental unit the commission 
determines is appropriate 

(2) Nothing in this section prohibits an employe from disclosing 
information to an appropriate law enforcement agency, a state or 
federal district attorney in whose Jurisdiction the crime ts alleged 
to have occurred, a state or federal grand jury or a Judge in a 
proceeding commenced under s. 968.26, or disclosing information 
pursuant to any subpoena issued by any person authorized to is- 
sue subpoenas under s. 885.01. Any such disclosure of informa- 
tion is a lawful disclosure under this section and is protected un- 
der s. 230.83. 

(3) Any disclosure of information by an employee to his or her 
attorney, collective bargaining representative or legislator or to 
a legislative committee or legislative service agency is a lawful 
disclosure under thts section and is protected under s. 230.83. 

The filing of the FEA complaint was not a written disclosure to the com- 
plainant’s supervisor and was not a written disclosure to a governmental unit 
specified by the Commission as appropriate. The only remaining question ts 
whether the Commission can be considered a “law enforcement agency” under 
§230.81(2), Stats. While that term is not defined in the whistleblower law, the 
general usage of the term is not broad enough to include the Personnel 
Commission, a quasi-judicial administrative agency. This dtstinction is sup- 
ported by the reference in the same subsection to “state or federal grand jury 
or a judge in a proceeding commenced under s. 968.26.” By specifically refer- 
encing judicial proceedings, the legislature has clearly excluded the court 
system, and by necessary implication the system of administrative law, from 
law enforcement agencies. In addition, a definition of the term “law enforce- 
ment agency” found elsewhere in the statutes is consistent with excluding the 
Commission from and scope of the term used in the whistleblower law. 
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Pursuant to $165.83(l), Stats., which relates to cooperation between agencies 
for purposes of criminal identification: 

(b) “Law enforcement agency” means a governmental unit of 
one or more persons employed full time by the state or a political 
subdivision of the state for the purpose of preventing and detect- 
ing crime and enforcing state laws or local ordinances, employes 
of such unit are authorized to make arrests for crimes while act- 
ing within the scope of their authority. 

This definition and the other analysis set out above indicates that the 
Personnel Commission is not a “law enforcement agency” as that term is used 
in the whistleblower law. Therefore, filing of the complaint of discrimination 
with the Commission is not a protected activity and the complainant has failed 
to qualify for the protections of the whistleblower law. 

Qp& 

This complamt is dismissed. 

Dated: w 19 , 1992 STATE PERSONNEL COMMISSION 

LRM/lrm/gdt 

Parties: 

Steven Butzlaff 
2513 Independence Lane 
Madison, WI 53704 

GERALD F. HODDINO’IT, Commissioner 

Gerald Whitburn 
Secretary DHSS 
1 W Wilson St 
P 0 Box 7850 
Madison WI 53707 
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OF RIGHT OF PARTIES TO PETITION FOR REHEARING AND JUDICIAL REVIEW 
OF AN ADVERSE DECISION BY THE PERSONNEL COMMISSION 

Petition for Rehearing. Any person aggrieved by a final order may, 
within 20 days after service of the order, file a written petition with the 
Commission for rehearing. Unless the Commission’s order was served per- 
sonally, service occurred on the date of mailing as set forth in the attached 
affidavit of mailing. The petition for rehearing must specify the grounds for 
the relief sought and supporting authorities. Copies shall be served on all 
parties of record. See $227.49, Wis. Stats., for procedural details regarding 
petitions for rehearing. 

Petition for Judicial Review. Any person aggrieved by a decision is 
entitled to judicial review thereof. The petition for judicial review must be 
filed in the appropriate circuit court as provided in $227.53(1)(a)3, Wis. Stats., 
and a copy of the petition must be served on the Commission pursuant to 
§227.53(1)(a)l, Wis. Stats. The petition must identify the Wisconsin Personnel 
Commission as respondent. The petttion for judicial review must be served 
and filed within 30 days after the service of the commission’s decision except 
that if a rehearing is requested, any party desiring judicial review must 
serve and file a petitton for review within 30 days after the service of the 
Commission’s order finally disposing of the application for rehearing, or 
within 30 days after the final disposition by operation of law of any such 
application for rehearing. Unless the Commission’s decision was served per- 
sonally, service of the decision occurred on the date of mailing as set forth in 
the attached affidavit of mailing. Not later than 30 days after the petition has 
been filed in circuit court, the petitioner must also serve a copy of the peti- 
tion on all parties who appeared in the proceeding before the Commission 
(who are identified immediately above as “parties”) or upon the party’s 
attorney of record. See $227.53, Wis. Stats., for procedural details regarding 
petitiOnS for Judicial review. 

It is the responstbility of the petitioning party to arrange for the prepara- 
tton of the necessary legal documents because neither the commission nor 
its staff may assist in such preparation. 


