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DECISION 

O%L 

This matter is before the Commission as an appeal from a reallocation 
decision. The parties agreed to the following issue for hearing: 

Whether respondent’s decision reallocating appellant’s position 
to Civil Engineer Supervisor 4 (CE Sup 4) rather than 
Architect/Engineer Manager 1 (A/E Mgr 1) was correct. 

Subissue: Whether appellant’s position is more appropriately 
classified as a CE Sup 4 or as an A/E Mgr 1. 

After the hearing, the parties filed briefs. 

FINDINGS OF FACT 

1. At all times relevant to this proceeding, the appellant has been 
employed as the chief of the Building Inspection Section, Bureau of Buildings 

and Structures, Division of Safety and Buildings, Department of Industry, 
Labor and Human Relations. 

2. The appellant’s immediate supervisor is John Eagon who heads 
the Bureau of Buildings and Structures. Mr. Eagon’s position is classified at the 
A/E Mgr. 3 level. Mr. Eagon is an architect. 

3. The Bureau includes about 75 employes organized into several 
sections: two Plan Examination Sections (about 20 employes), the Local 
Program Services Section (about’ 15 employes). the Consultation Section (about 
6 employes) and the Clerical Support Section (about 15 employes) in addition to 
appellant’s Building Inspection Section (about 25 employes). 
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4. Mr. Eagon msures that all programs within his bureau have staff, 
resources and relationships with other agencies sufficient to function 
smoothly. Mr. Eagon’s June 4, 1990, position description includes the following 
responsibilities: 

Al. 

A2. 

A3. 

A6. 

Bl. 

B2. 

c3. 

D2. 

D3. 

Direct all Bureau activities including Plan Review 
(Building, Mechanical and Fire Protection), one -and Two- 
Family, Motnle Homes, Manufactures Buildings, 
Preliminary Design Consultation, Electrical, 
Weatherization, Building Inspections, Plan Entry and 
Inspector Certification and Training. 

Analyze and formulate code interpretations where code 
language is vague or absent in order to operationalize and 
implement the Wisconsin Administrative Building Code. 

Direct Section Superwsors on personnel and staffing mat- 
tes, lncludmg selection, promotion, hlrmg, traming, re- 
tention of staff, maintam discipline and momtor perfor- 
mance of employees. 

* * * 

Direct field inspection duties to assure that the Wisconsin 
Admimstrative Building Code requirements are sa~lsfied 
with consistency. 

* * * 

Monitor Bureau actions to insure that all performance re- 
quirements are met and arrange memoranda of agreement 
for nonduplication of workload. 

Monitor and evaluate Bureau progress on implementation 
of action plans designed to improve the organization, work 
activities, and supervision 

* * * 

Require field staff to mamtain contact with local bullchng 
Inspectors 

* * * 

Prepare Bureau’s budget request and quarterly report. 

Analyze Information on collected fees and operational ex- 
penses to see if there is a need for fee adjustments. 
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D4. Review complex Petitions for Variance prepared by staff to 
assure an equivalent degree of safety has been provided. 

5. Mr. Eagon reports to Ron Buchholz, Deputy Administrator of the 
Safety and Butldings Dtvision. Mr. Buchholz serves as technical advisor to the 
Dtvision Administrator, Michael Carry, and the Secretary of DILHR and the 
governor on architectural and engineering matters. Mr. Buchholz is an ar- 

chitect. 
6. The Building Inspection Section, for which the appellant serves 

as section chief, has general responsibility for inspecting buildings during 
and after construction to ensure that they meet applicable building codes and 
any conditions of approval which may have been established during the re- 
view of the buildtng plans. The tnspectors are located in four separate geo- 
graphic regions, each with a regional supervisor. Durmg those periods of the 
year when the construction level is low, the inspectors review building plans. 
Such plan review IS, however, the general responsibility of the two Plan 
Review Secttons in the Bureau. The Building Inspection Section also conducts 
inspections of mobile home manufacturing facilities for compltance with fed- 
eral standards and conducts “special emphasis inspection programs” of exist- 
ing structures. 

I. Special emphases inspection programs are typtcally inttiated 
when there has been a report of a disaster or potential for disaster involving a 
building component or a class of buildings. Durmg the period of approxi- 
mately 20 years in which the appellant has served in his present position, the 
following spectal emphasis programs have been Initiated by him: 

1. Structures ustng “Dox-blok,” a pm-cast concrete product used in 
ceilmgs and flooring which was prone to failure; 

2 Day care faciltttes; 

3. Ceilings over swimming pools where the ceiling relied on J- 
hooks for support, 

4. 

5. 

Community Based Residential Facilities; 

“Aging schools” program, the momentum for which arose from a 
series of newspaper articles, for inspecting schools in the state. 
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Once he has initiated the special program, the appellant has the authority to 
assign section staff to perform the inspections necessitated by that program. 
An individual special emphasis program is a temporary, rather than 
permanent, responsibility of the section. 

8. The Building Inspection Section has an annual budget of approx- 
imately $1.6 nullion The revenue to support the section’s expenditures is gen- 
erated entirely by the collection of user fees. Appellant tracks revenues and 
expenses on a monthly basis and prepares a biennial budget based upon antic- 

ipated costs. In preparing the budget, the appellant reaches his own conclu- 
slons as to which fees are to be raised and by how much (subject to a statutory 
limit of the rate of mllatlon) in order to balance the anticipated costs. 
Appellant’s conclusions as to the fee schedule are submitted in the form of 
recommendations to Mr Eagon, Mr. Buchholz and the Division Administrator. 
The appellant has the authority to allocate funds within the various program 
responsibilities of the sectlon. 

9. While the budget of the Bullding Inspection Section 1s self-con- 
tained, the budgets of the other sectlons in the Bureau overlap each other. Mr. 
Eagon has no hand in the development of the appellant’s budget but he is in- 
volved with the budgets of the other sections in the Bureau. 

10 The building code found in the Wisconsin Administrative Code is 
not estabhshed by the appellant’s sectlon The provislons are drafted by an- 
other DILHR subunit and may be based upon recommendations of various 
committees. 

11 While inspectors in the Building Inspection SectIon have the 
authority to Inspect both existing and new construction, 90% of the inspection 
activity is of new construction subsequent to plan approval, while 10% is gen- 
erated via special programs, by complamts and building failures. 

12. The appellant’s duties in June of 1990 are described in a position 
description dated May 10, 1991, relevant portlons of which are attached to this 
decision and mcorporated by reference. 

13. The Ciwl Engineer Supervisor series classification specification 
provides, in part. 

B. Inclusions 
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This serves encompasses professtonals in the field of cavil engi- 
neering that are supervisors over a umt of engineers, or other 
comparable function in the field of engineering. The position is 
involved in the recruiting, testing and selection of staff and is 
responsible for takmg disciplinary action. 

* * * 

II. DEFINITIONS 

* * * 

Cavil Engineer Suoervtsor 4 

This is professtonal supervisory work in the field of civil engi- 
neering performing advanced 2 level work or directly supervis- 
ing a medium unit (6 to IO FTE) of setnor engineers OR a small 
unit (1 to 5 FTE) of advanced 1 engineers. 

Civil Engineer Suoervisor 5 

This is professional supervisory work in the field of civil engi- 
neering directly supervismg a large unit (11 or more FTE) of se- 
nior engineers OR a medium unit (6 to IO FTE) of advanced 1 en- 
gineers OR subordinate level engineer supervtsors. 

REPRESENTATIVE POSITIONS 

Deuartment of Administration 

Chief of Enaineerina Manaeement - Bureau of 
Engineermg & Energy Management, Divtsion of Facilities 
Management. Responsibiltttes mclude administering and 
coordinating the activities of three Capttal Budget appro- 
prtations totaling $75 million: inittates, orgamzes and tm- 
plements the various elements of the state’s mamtenance. 
total facility performance and health/safety programs; su- 
pervises major maintenance repatrs and construction of 
mechanical systems in state buildmgs; prOJCCt manager for 
major telecommunications and construction projects: su- 
pervises construction coordinators, mechanical and civtl 
engineers at the advanced levels, 

Department of Industrv. Labor and Human Relations 

Chief of Plan Review Section Bureau of Buildings and 
Structures. Thts position IS responsible for the management and 
supervision of a complex building plan examination section. This 
position dtrectly supervtses the work of a large group of archi- 
tects/engmeers involved tn all phases of butlding plan reviews, 
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and performs additional administrative duties under the direction 
of the Bureau Director. 

Supervisor. Code Application Unit - Office of Division Codes and 
Application. This position develops, manages, and supervises the 
Department’s program of building code applications, including 
petition for vanance, building material approval, and related re- 
search functions. The position directly supervises archi- 
tects/engineers Involved In rendering complex code application 
decisions. 

Chief. Local Program Services Section - Bureau of Buildings and 
Structures. This position oversees the operation of the 
Department’s Electrical, Weatherization, and Inspection 
Certification programs. This work involves the direction of 
Engineer Supervisors having responsibility for the administra- 
tion of these programs. 

14. The Architect/Engineer Manager series classification specifica- 
tion provide, in part. 

B. Inclusions 

This series encompasses profcsslonal experts in the field of ar- 
chitecture or engmeering that are predominately executive and 
managerial with responsibility for program management plan- 
ning, policy development and implementation; program budget 
planning, development and implementation and exercise line re- 
sponsibility for program management as well as employe super- 
vision. 

C Exclusions 

Excluded from this series are the following types of positions: 

1. Positions that do not perform predomtnately executive 
and managerial functions in the field of architecture or 
engineering as defined In s. 111.81 Wis. Stats.; 

2. All other positions which are more appropriately iden- 
tified by other clawfication specifications 

* * * 

II. DEFINITIONS 

ARCHITECT/ENGINEER MANAGER 1 

This is professional managerial work m the field of architec- 
ture/engineering. PositIons can function as a bureau director of 
a small, specialued and highly complex statewide architec- 
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turelengineering program OR as a chief architect/engineer for 
a small, complex agency architecture/engineering services pro- 
gram OR as a full-time deputy to an archttect/engmeer manager 
2 OR as an assistant director to an architect/engineer manager 3 
OR as a section chief/district chtef in a major complex agency ar- 
chitecture/engineering services program OR any other compa- 
rable architect/engineer manager posttion. 

REPRESENTATIVE POSITIONS 

Deuartment of Administration 

Construction Admintstratton Manaaer Division of 
Factlilies Management. Responsibilities include manage- 
ment of construction for all projects approved as part of 
the State Butlding Program Partictpates as a voting mem- 
ber of the Architect/Engmeer Selection Committee. 
Develops and implements policies and procedures; con- 
structton admimstration of projects most sensitive in na- 
ture or of prime importance: develops and monitors the bt- 
ennial and operating budgets and programs for the sec- 
t1on 

Denartment of Health and Social Servtces 

Chief. Faciltties Need Analvsis Section, Dtvision of Health, 
Bureau of Quahty Comphance Under the general pohcy 
direction of the Bureau’s Deputy Dtrector, this position 
provtdes direction and supervision to the Department’s 
program for State licensure and approval surveys of new 
and remodeled construction of general and special hospi- 
tals, nursing homes and facilities for the developmentally 
dtsabled; for Federal certification surveys for hospitals, 
ambulatory surgery centers, rural health clinics, outpa- 
tient rehabilitation providers, Perspective Payment 
Exemption for hospttals, and End Stage Renal Disease cen- 
ters or units. The Section Chief provides expert engineer- 
ing supervision for surveys, plan reviews and construc- 
tion inspection of factlities under Title XVIII and XIX regu- 
lations and Wisconsin Admtnistrative Codes, participates in 
resulling litigalion as an expert witness for testimony on 
engineering matters; participates in the development of 
new state standards; provides training and expert consul- 
tation to facility administrators, staff and the general pub- 
lic in the area of phystcal plant requirements for certtfi- 
catton and licensure; and supervtses a staff of Civil 
Engineers at the Advanced 1 level. 

Deuartment of Industrv. Labor and Human Relations 

Director. Bureau of Techntcal and Safetv Services 
Diviston of Safety and Buildings, This position dtrects the 
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administratlon of several major state safety programs 
within the Bureau, including regulation and inspection of 
elevators, boilers. mines, mechanical refrigeration and 
anhydrous ammoma, ski lifts and amusement rides, and a 
variety of work place related safety Issues, mcludmg OSHA. 

Director. Bureau of Buildine Water &stems - Division of 
Safety and Buildings This position directs and administers 
a number of state plumbmg and water regulatory pro- 
grams including general plumbing plan review and in- 
spection, private sewage system plan review and inspec- 
tion, and plumbing and water product design review 

15. Section 111.81, which is part of the State Employment Labor 
Relations Act that is overseen by the Wisconsin Employment Relations 
Commission, provides, in part: 

(13) “Management” includes those personnel engaged 
predominately in executive and managerial functions, including 
such officials as division administrators, bureau directors, msti- 
tutional heads and employes exercising similar functions and re- 
sponsibilitles as determined by the commission. 

* * * 

(19) “Supervisor” means any Individual whose principal 
work is dlffcrent from that of his subordmates and who has au- 
thority, in the interest of the employer, to hire, transfer, sus- 
pend, layoff. recall, promote, discharge. assign, reward or disci- 
pline employes, or to adjust their grievances, or to authorita- 
tively recommend such action, if his exercise of such authority IS 
not of a merely routine or clerical nature, but requires the use of 
independent Judgment. 

16. Portions of each of Goals A through E on appellant’s position de- 
scription fall within the defimtion of “execuuve and managerial” functions as 
is used in the A/E Mgr specifications. 

17. The appellant is not “predominately executive and managerial” as 
that phrase is used in the Architect/Engineer Manager series classification 
specification. 

18. The following positions were used as comparison positions by the 
parties: 

a. The position of DIrector, Bureau of Technical and Safety Services 
occupied by Gordon Helmeid. This position is ldentifled as a representative 
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position at the A/E Mgr. 1 level. Mr. Helmeld’s immediate supervisor is Ronald 
Buchholz. The position summary reads: 

Direct and administer several major state safety programs: eleva- 
tors, escalators, dumb waiters, personnel hoists, boilers, pressure 
vessels, mechanical refrigeration systems, mines, trenches, tun- 
nels, and explosives. Provide engineering services to section 
chiefs, field inspectors, consulting engineers, designers, and 
contractors by reviewing engineering data submitted in the 
course of administering each of the program areas. 

The Bureau of Technical and Safety Services includes approximately the same 
number of employes as the Building Inspection Section, and performs sub- 
stanttally similar duties performed by the Bullding Inspection SectIon 
except in different program areas However, the staff m that Bureau are 
assigned to one of several specifx sections, with separate programmattc 
responsibilities As a Bureau DIrector, the Hclmeid position meets the first 
allocatlon at the A/E Mgr. 1 level. 

b. The posltion occupied by Clyde Bryant, as one of two plan review 
section chiefs. This positlon is classified at the CE-Sup. 5 level and reports to 
John Eagon. Mr. Bryant spends 35% of his time performing plan reviews or 
reviewing petltions for vartance to the administrative rules, 20% of his tune in 
supervtsory responsibihties, 10% in assisting Mr. Eagon on matters relatmg to 
the operation of the Bureau and Section, 10% on “other duties” and 25% on 
what are described m his position description as “management” responslbili- 
ties: 

Al Assume, with other plan review section chief, prtmary 
program responsibility for the plan review process. 

A2 Schcdulc work assignments to meet the production goals 
set by the Bureau and Department. 

A3. Establish and implement, m conjunction with other plan 
review section chief, procedures and policies regarding 
the plan review functions of the Bureau. 

A4. Maintain individual production records of supervised staff, 
includmg quality and quantity. 

In contrast to the Bryant position, the appellant does not share his responsi. 
bllities with another section chief. 
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c. The posrtion of Chief of the Constructton Admintstration Section 
in the Bureau of Architecture, Department of Administration. This position 
reports to the Deputy Bureau Director, an A/E Mgr. 2. The second level super- 
visor is the State Chief Architect. an A/E Mgr. 3. The section consists of ap- 
proxtmately 30 employes, most of whom are classified as Construction 
Representatives This position is described as a A/E Mgr 1 representative posi- 
tron as follows~ 

Administration Manager - Division of Facilities Co struct o n i n 
Management. Responsibilities include management of construc- 
tion for all projects approved as part of the State Building 
Program. Participates as a voting member of the 
Architect/Engineer Selection Committee. Develops and imple- 
ments policies and procedures, constructton administration of 
projects most sensitive in nature or of prime Importance; devel- 
ops and monitors the biennial and operating budgets and pro- 
grams for the section 

This position, like the appellant’s, is at the level of section chief, with two lay- 
ers of supervisors above it with technical expertise. In contrast to the appel- 
lant, the Construction Administration Manager reports to a deputy bureau di- 
rector. 

d. The positton of Chief, Factltttes Need Analysis Section, Bureau of 
Quality Compliance, Divtsion of Health, Department of Health and Soctal 
Services, occupied by Stephen Schlough. This position is Identified as a repre- 
sentattve positton at the A/E Mgr 1 level and reports to the deputy bureau dt- 
rector, who does not have architectural or engineering expertise. As a conse- 
quence of this reporting relationship, the section chief is the highest level 
architect/engmeer positton in the Dwision of Health. The position summary 
reads, 

Under the supervtsion of the Bureau Dtrector (SIC). dtrect pro- 
fessional and clerical staff in conducting the timely, thorough, 
and accurate surveys, and plan revtews of construction activities 
for general and special hospitals, long-term care faciltties and 
commumty-based residential factltties, involving consistency of 
application of federal regulations and Wisconsin Administrative 
Codes. This posttion has line authority delegation in the man- 
agement of a variety of program activitms. The scope of the sur- 
vey acttvity of the section is extensive; the section chief is re- 
sponsible for directing professtonal and clerical staff conducting 
and processing state licensure and approval surveys for the fol- 

, 

‘i 
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lowing providers. State approval of general and special hospitals; 
specrfic secttons of the licensing surveys for all nursing homes 
and facilittes for the developmentally disabled; and federal certi- 
fication surveys for hospitals, ambulatory surgery centers 
(ASCs), Rural Health Clinics (RHC), Outpatient Rehabilitation 
Providers (OPT/SP), PT/IP, CORF), Perspective Payment Exemption 
for hospitals, and End Stage Renal Disease (ESRD) centers or units. 
The section chief also directs engineering staff in the review of 
new construction and major remodeling prOJcC.tS in hospitals and 
nursmg homes to assure compliance with federal Life Safety Code 
provtsion. 

The DHSS position supervises 9 Civil Engineers at the Advanced 2 level as well 
as Nursing Consultants, a Hospttal Admmistration Consultant and clerical em- 
ployes. Both Mr. Schlough and the appellant oversee the inspection of build- 
ings in terms of determtning compliance with a set of written standards, par- 
tictpate in development of new state standards, serve as expert wttnesses and 
provide engineertng supervision However, the programmattc responsibilt- 
ties of the Need Analysts Section which are of an engineering nature are at a 
htgher level from a classificatton standpomt than those carried out by the 
Butlding Inspection Section. In addition, the supervisors of the Schlough 
position have no technical architectural/engtneertng expertise to bring to 
bear on the operation of the section, while the appellant’s first and second 
level supervisors both have such technical expertise. 

e. Positions at the eight DOT Divtston of Highway districts which re- 
port to the vartous Dtstrict Dtrectors. Each district dtrector is classtfied at the 
CE Mgr 2 level which corresponds to the A/E Mgr 2 classiftcation. The larger 
dtstricts have up to eight CE Mgr l’s who report to the distract dtrector, includ- 
ing a deputy director, district chief traffic engineer, distrtct chief mainte- 
nance engineer, district chief design engineer and district chief construction 
engineer. The smaller districts each have 3 or 4 district chiefs classified at the 
CE Mgr 1 level. 

CONCLUSIONS OFLAW 

1. Thts matter IS properly before the Commisston pursuant to 
$230.44(1)(b), Stats. 

2. Appellant has the burden of proving by a preponderance of the 
evidence that respondent erred by reallocating the appellant’s position to the 
the CE Sup 4 level rather than the A/E Mgr 1 level. 

I I 
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3. Appellant has not sustained his burden of proof and the 
Commission concludes that respondent did not err in its decision. 

OPINION 

The question before the Commission is whether the position occupied by 
the appellant is more appropriately classified at the CE Sup 4 or the A/E Mgr 1 
classification. 

The respondent contends that the appellant’s duties fall within the allo- 
cation for CE Sup 4 which refers to performmg “superwsory work m the field 
of civil engineering performing advanced 2 level work.” Nothing excludes 
the appellant from this allocation. However, the appellant contends that his 
duties are better described at the A/E Mgr 1 level. 

There are 6 separate allocations listed in the definition section for the 
A/E Mgr 1 level: 

This is professional managerial work in the field of architec- 
ture/engineering. Positions can function as a bureau director of 
a small, specialized and htghly complex statewide architec- 
ture/engmeering program OR as a chief architect/engineer for 
a small, complex agency architecture/engineering services pro- 
gram OR as a full-time deputy to an architect/engineer manager 
2 OR as an assistant director to an architect/engineer manager 3 
OR as a sectlon chief/district chief in a major complex agency ar- 
chitecturelengineermg services program OR any other compa- 
rable archltect/englneer manager position. 

The appellant contends that his position qualifies under either of the last two 
allocations, i.e either as 1) a section chief in a major complex agency engi- 
neering service program or 2) as a “comparable” A/E manager position. 

The appellant serves as a section chief, but the respondent contends 
that the fifth allocation in the spcclficatlon must be mad to reqmre that com- 
plainant’s section constitute a “major or complex... program.” Respondent 
admits that appellant’s employing agency, DILHR, IS a “major complex pro- 
gram.” (Respondent’s brief, page 20) The respondent’s Interpretation of the 
language of the specification ignores the word “agency” that follows, immedl- 
ately, the words “major complex,” The CornmissIon has previously applted the 
rules of statutory constructton when interpretmg class specifications 
Kleoinaer v. DER, 83-0197-PC, 5/9/85, reversed on other grounds by Dane 
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County Circuit Court, DER v. WIS. Pers. Comm (KleoinPer), 85-U-3022, 

12/27/85. In construing a statute, meaning should be given to every word, and 

a construction which would make part of the statute superfluous should be 
avoided whenever possible. Kollasch v. Adamanv, 104 Wis. 2d 552, 313 N.W. 2d 

47 (1981). The word “agency” is not made superfluous if the specifications are 
interpreted as referring to “a major complex agency’s architec- 
ture/engineering services program.” 

As noted above, the respondent admits that DILHR is a “major complex 
agency.” However, respondent argues that the building inspectors in appel- 
lant’s section are not engaged in an “engineering services program.” The ap- 
pellant offered testimony from both Mr Eagon and Mr. Buchholz that the in- 
spectors m the Buildmg Inspection Section were engaged m an engineermg 
program. This phrase is not defined in the speclflcations. While it 1s true that, 
as of June of 1990, the inspectors were classified as Building Construction 
Inspectors rather than as Civil Engmeers, Engineering Specialists or 
Engineering Techmcians, a classification title is not determinative as to 
whether they were engaged in an “cngineerlng services program.“l The 
problem with the respondent’s argument is that the classification series which 
It proffers, CE Sup, includes the following language in its “Inclusions” state- 
ment: 

This series encompasses professionals in the field of civil engi- 
neering that are supervisors over a unit of eneineers. or other 
comuarable function m the field of enzineerlng. (emphasis 
added) 

Because the appellant does not supervise a unit of engineers, his section must, 
according to the specifications. be said to perform a comparable function “in 
the field of engineering ” Given the absence of a defmition of the phrase 
“engineermg services program,” and given that the Bullding InspectIon 
Section performs a function In the field of engineering, the Commission con- 
cludes that the Building Inspection Sectton is engaged tn an engineering ser- 
vices program. 

‘The record reflected that DILHR has, smce early in 1991, taken steps to seek 
placement of the inspectors mto the Engineermg Specialist-Advanced 1 
classification 
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The most difficult issue raised by this appeal is whether the appellant 
qualifies as a manager so as to fall within the A/!Z Mgr series. That series 
specifically excludes positions “that do not perform predominately executive 
and managerial functions. as defmed in s. 111.81, Wm. Stats.” 

The statutory definition of management specifies that it tncludes dtvi- 
ston administrators, bureau directors, institutional heads as well as those em- 
ployes who exercise “stmilar responstbilities” as determined by the Wisconsin 
Employment Relations Commission. The appellant is a section, not a bureau di- 
rector, so the focus here is on whether the appellant performs responsibilities 
which are simtlar to those which are typically performed by a division admin- 
istrator, bureau director or institution head The WERC has summarized what it 
looks for before it will identify a positton within this statutory definition in 
~111.81~ 

“[Mlanagerial” functions must be demonstrated by a showing that 
the occupant of the posttion in questton participates in a signifi- 
cant manner in the formulatton, determination and tmplementa- 
tion of management policy or that the occupant of such a position 
has the effective authority to commtt the ,. employer’s resources. 
State of Wisconsin (Professtonal-Legal), Dee No. 11640-C (WERC, 
l/31/86). (citations omitted) 

In that case, the WERC held that while vartous attorney positions were as- 
stgned to management teams or committees which were involved in the 
“determination and formulatton of policy questions,” the attorneys did not 
have the authortty to compel other members of their management teams or 
commtttees to accept their recommendations and the attorneys could not 
“formulate and implement policy individually or without review, comment or 
consensus by other members of the management team/committee or their su- 
periors.” Because the primary function of the attorneys was to provide legal 
advtce rather than to make policy decisions, the positions did not exerctse 
“similar functions and responsibilities” to those position levels speciftcally 
identified m the statute 

In State of Wisconsin (Professtonal-Educationl, Dec. No. 15108 (WERC, 

12/15/76), the WERC concluded that the position of State Extension Coordinator, 
employed by the Board of Vocational, Technical and Adult Education, met the 
definition of “management.” The position, ftllcd by Mr. Samuel Munson, was 
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responsible for administering the Circuit Relations Program which employed 
instructors who taught vocational classes throughout the 16 vocational dis- 
tricts in the state on an itinerant basis. Five of the administrators of the 16 
districts comprised the Circuit Relations Committee, which functioned like a 
local school board. The Circutt Relations Program functioned through a 
pseudo-district, with the State Extension Coordinator servtng in the functional 
capacity of district director. According to the decision. 

The Wtsconsin State Board of Vocational, Technical and Adult 
Education, heremaftcr referred to as the State Board, has the 
primary responsibility for the operatton of the Circuit Program. 
This includes responsibility and liabtlity for contracts, including 
contracts of employment entered into in conlunction wtth the 
Circuit Relations Program. The Ctrcuit Relations Committee of the 
Wisconsin Association of VTAE Administrators serves as the State 
Board’s agent and representattve m all manners pertaming to 
the Circuit Relations Program. The admmmtrattve duties of the 
Executive Secretary of the Circuit Relations Committee are as- 
sumed by the representattve of the State Board’s staff, designated 
as the “State Extension Coordinator ” 

Munson, as the State Extcnston Coordmator, is responsible for all 
of the admintstrattve functions of the Circuit Relations Program. 
In thts capactty, he directs some forty-two full-time instructors 
and three part-ttme mstructors, working in approximately sev- 
enty ctties withm the Vocattonal-Technical distracts. He is re- 
sponsible for programming and assignment and reassignment of 
Ctrcuit Instructors. Munson rccetves applications, Interviews 
applicants, and in case of vacancies makes recommendations to 
the aforementioned Commtttee regarding placement on the 
salary schedule, classification and professtonal status of Circuit 
Instructors. Munson also evaluates said employes. In addition, he 
IS responsible for the htring of personnel, layoff of personnel 
and discipline. 

Munson acts as Secretary of the Committee. In this capacity he 
conducts studies, evaluates and presents to the Committee recom- 
mendations concerning the present program, expansion and 
curtailment of program and circtnts. Munson acts as [liaison] of- 
ficer of the Committee wtth the District Directors, the State 
Director, state agencies, organizations, groups and individuals 
where the related trainmg for apprentices is involved. He works 
directly with the vartous Distnct Directors on all matters relating 
to the Ctrcutt Relations Program, and as such he dtrects the pro- 
gram in an executive capactty and makes decisions according to 
the needs and requests of the various dtstricts. Consistent with 
said responsibtlittes. he schedules the Circuit Instructors accord- 
ing to the requests of the vartous distracts, and therefore partici- 
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pates in determining the quantum of service provided to each 
district 

The appellant’s duties are certamly more managerial than those as- 
signed to the attorney positions which were the subject of WERC Dec. No. 
11640-C. The obvious organizational distinction between the appellant and the 
Munson position described in Dec. No. 15108 is that Mr. Eagon is the appellant’s 
supervisor while Mr. Munson reported directly, for program purposes, to the 
Circuit Relations Committee and served as the executive secretary to that 
committee. As a general matter, many of the responsibilities which arc per- 
formed by Mr. Munson as the State Extension Coordinator, are similar to those 
duties assigned to and performed by the appellant. However, the appellant has 
an Immediate supervisor, Mr. Eagon, and a second level supervIsor, Mr. 
Buchholz, who have techmcal expertise m the area of building inspectlon and 
there IS no Indication that Mr. Munson had a comparable supervisory relation- 
ship in light of the fact that he reported to a committee. 

In deciding whether it can be said that the appellant’s duties are 
“predominately executive and managerial” or whether appellant’s engineer- 
ing or other responslbilitles predominate, the Commission may properly look, 
not only at WERC decisions, but also at various other sources. 

One such source IS the “Inclusions” statement found in the A/E Mgr se- 
ries: 

This series encompasses profcsslonal experts in the field of ar- 
chltecture or engineering that arc predominately executive and 
managerial wth responsibility for program management plan- 
ning, policy development and Implementation; program budget 
planning, development and implementation and exercise line re- 
sponsibility for program management as well as employe super- 
vision. 

The last clause of this defimtion makes it clear that the time spent by a man- 
ager performing supervisory rcsponsibllitles should be considered a manage- 
real responubllity when calculating whether such duties predominate 

A review of the appellant’s posltion description reflects certain 
“executive and managerial” worker activities. For example, activities Al, A4, 
A9. Cl, C4, C6, C8, and El and goal D fall within the scope of “executive and 
managerial” functions. But not all of the appellant’s activities are in this 
category and other than the appellant’s teslimony that activity Bl represented 
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approximately 10% of his overall time allocation, there is no evidence which 

permits a precise tabulation of the time spent on each activity. There was tes- 

timony by Mr. Eagon and Mr. Buchholz, appellant’s first and second level su- 

pervtsors, that the appeiiant met the “predominately” standard.2 These two 

witnesses also testified that the breadth of the programs that fell within Mr. 

Eagon’s bureau requtred him to delegate his managerial responsibilities to his 

section chiefs. However, the testimony of the Mr. Eagon and Mr. Buchholz on 

this topic must be balanced by the references in Mr. Eagon’s position 

description, to directing and monitoring bureau activities level of direction 

and formulating code interpretattons. According to this testimony, the only 

basts for dtfferentiating the various section chiefs under Mr. Eagon’s 

supervision in terms of their managerial responsibilities was that the nature 

of the funding source for the inspectton program meant that the appellant 

could prepare a proposed budget for his section without Mr. Eagon’s 

Involvement, whtle the other sectton chiefs used funds from interrelated 

sources so that Mr. Eagon had to be involved. There is no evidence suggesting 

that any of the other section chiefs in the Bureau of Buildings and Structures 

have been assigned to a “manager” classiftcation 

James Pankratz, respondent’s Administrator of the Division of 

Classification and Compensation, testified that placement of someone below the 

level of bureau director into a manager series would have to be based upon an 

analysis of the breadth of programs being admimstered and on the hierarchy 

above the posttion. Mr. Pankratz tcsttfied that because bureau directors typi- 

cally are responsible for muitiple programs, a non-bureau director should 

have simtlar responsibilittes. He also explained that it would be very uncom- 

2The Commission notes that the appellant was awarded the “Manager of the 
Year” award from the Divtsion Administrator in 1986. Also, the Division 
maintamed a time reporting system for its employes which included 22 
different activtty/function codes, includmg the following: Management, 
Supervision & Administration, Personnel Activities, Aging School Activities, 
Program Support Services, Program Development, Consultatton, Program 
Trainmg, Inspections & Dtrcct Program Servtces, Plan Revtew, Plan Valtdation 
and Petitions for Vartance Appellant’s time log for the relevant time period 
shows that he spent approximately 2/3rds of his time on the “Management, 
Superviston & Administration” function, rather than on the various other 
activity/function tttles. Nothing m the record suggests that the terms 
“manager” and “management” as used in these examples were comparable to 
the terms used in the spectftcations 
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mon to find a section chief in a manager series if there were several layers of 
supervisors who had the technical expertise to exercise oversight of the sec- 
tion program(s). Mr. Pankratz went on list three criteria he employed when 
applying the phrase “predominately executive and managerial”: 

1. Does the position develop original budgets for a multiplic- 
ity of programs, rather than just a caretaking or maintenance 
budget where there are just a few variables? Developing original 
budgets includes the effective authority to completely reorganize 
staff. 

2. Does the position make statewide policy across a number of 
areas rather than in just a narrow technical area? 

3. What is the nature of the review provided of those policies, 
i.e. is there a supervisor who has been designated as having pol- 
icy oversight or is the supervisor someone who cannot provide 
technical management, thereby giving the position in question 
more flexibility? 

The record does not suggest that the appellant’s budgetary responsibilities in- 
clude a “multiplicity of programs.” The program of the section is building in- 
spection, including the responsibility for mobile home manufacturing 
facilities. The testimony suggested that there are relatively few variables in 
the appellant’s budget recommendations, primarily associated with adjusting 
the various fee levels so that they balance the anticipated expenditure levels. 
There was no testimony that the responsibility for initiating a complete 
reorganization would rest with the appellant rather than Mr. Eagon. In 
addition, it is clear that the appellant does not meet the third criteria identified 
by Mr. Pankratz because both Mr. Eagon and Mr. Buchholz have technical 
expertise relating to the section’s programmatic responsibility. The 
Commission recognizes that one difficulty with Mr. Pankratz’s testimony is the 
allocation of CE Mgr 1 positions in DOT’s district offices. The record shows 
there are numerous manager positions in the Department of Transportation 
districts which are subordinates to the District Directors. The record does not 
include any position descriptions for these positions, nor does it contain a copy 
of the relevant class specifications. However, the immediate supervisor, i.e. 
the district directors, are all CE Mgr 2’s and testimony showed that this 
classification corresponds to the A/E Mgr 2 classification. Clearly the district 
directors, as engineers, have technical expertise in their subordinates’ 
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program areas, Also, nothing in the record indicates that the CE Mgr 1 
positions have any statewide responsibilities. Even though these CE Mgr 1 
positions do not meet 2 of the 3 criteria identtfied by Mr. Pankratz, they are 
still allocated to a manager series. 

This is a close case, wtth arguments supporting either result. There are 
aspects of the appellant’s duttes which could be said to fall within the scope of 
management. This is especially true with respect to the spectal emphasis 
inspections. However, the appellant relies on the relatively unspecific 
testimony of his supervisors that his managerial functions predominate. The 
statutory definttion of “management” indicates that it is the bureau level, 
rather than the section level, which has been selected as servmg as the basis 
for defining where management responstbilittes begin The only comparable 
section chief position at the A/E Mgr 1 level wtth a position description m the 
record (the Schlough posttion) can be differentiated from the appellant’s po- 
sttion in that it has no supervisor with technical expertise in the engineering 
field. In addition, Mr. Schlough is supervising engineers performing what 
has been recognized as Advanced 2 level work as well as employes from other 
disciplines. The only signtficant bases for differentiating the appellant’s po- 
sition from the other section chtefs tn the Bureau of Buildings and Structures 
is that the appellant has greater Independence in the preparation of his sec- 
tion’s budget The Eagon positton description (set forth in finding of fact 4) 
makes no dtfferentiation for the appellant’s section versus the other sections 
in the bureau and, if vtewed alone, strongly suggests that tt is Mr. Eagon 
rather than the appellant who has the responsibtlity for performing the 
“executive and management” responsibilittcs for all of the secttons tn the bu- 
reau Finally, the reprcsentattve positions in DILHR which are ltsted at the CE 
Sup 5 level (and are set forth tn finding of fact 13) include references to man- 
agement that are very similar to the type of managerial responsibilities exer- 
cised by the appellant. Given this record, the Commission does not find that 
the appellant has sustatned his burden of proof in this matter, 
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ORDER 

The respondent’s decision reallocating the appellant’s position to the CE 
Sup 4 level rather than the A/E Mgr 1 level is affirmed and this matter is dis- 
missed. 

Dated: h,,,rt & ‘-f , 1993 STATE PERSONNEL COMMISSION 

KMS:kms 
K:D:Reall-Murray2 

Parties: 

Daniel L. Murray 
2914 Oakridge Avenue 
Madison, WI 53704 

Jon E. Litscher 
Secretary, DER 
P.O. Box 7855 
Madison, WI 53707-7855 

NOTICE 
OF RIGHT OF PARTIES TO PETITION FOR REHEARING AND JUDICIAL REVIEW 

OF AN ADVERSE DECISION BY THE PERSONNEL COMMISSION 

Petition for Rehearing. Any person aggrieved by a final order may, 
within 20 days after service of the order, file a written petition with the 
Commission for rehearing. Unless the Commission’s order was served per- 
sonally, service occurred on the date of mailing as set forth in the attached 
affidavit of mailing. The petition for rehearing must specify the grounds for 
the relief sought and supporting authorities. Copies shall be served on all 
parties of record. See 5227.49, Wis. Stats., for procedural details regarding 
petitions for rehearing. 

Petition for Judicial Review. Any person aggrieved by a decision is 
entitled to judicial review thereof. The petition for judicial review must be 
filed in the appropriate circuit court as provided in 1227.53(1)(a)3, Wis. Stats., 
and a copy of the petition must be served on the Commission pursuant to 
$227.53(1)(a)l, Wis. Stats. The petition must identify the Wisconsin Personnel 
Commission as respondent. The petition for judicial review must be served 
and filed within 30 days after the service of the commission’s decision except 
that if a rehearing is requested, any party desiring judicial review must 
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serve and file a petition for review within 30 days after the service of the 
Commission’s order finally disposing of the application for rehearing, or 
within 30 days after the final disposition by operation of law of any such 
application for rehearing. Unless the Commission’s decision was served per- 
sonally, service of the decision occurred on the date of mailing as set forth in 
the attached affidavit of mailing. Not later than 30 days after the petition has 
been filed in circuit court, the petitioner must also serve a copy of the peti- 
tion on all parties who appeared in the proceeding before the Commission 
(who are identified immediately above as “parties”) or upon the party’s 
attorney of record. See $227.53, Wis. Stats., for procedural details regarding 
petitions for judicial review. 

It is the responsibility of the petitioning party to arrange for the prepara- 
tion of the necessary legal documents because neither the commission nor 
its staff may assist in such preparation. 
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PART A - POSITION SlJMMA~ 

Under general supervision of the Bureau Oirector, direct and develop a program 
of inspection. lnvestlgatlon, enforcement and consultation in the Bureau of 
Buildings and Structures. Coordinate plan review activities of lnspectlon 
staff to ensure timely plan turnaround and adequate staffing in the regional 
offices; development, management and oversight of special emphsis inspection 
programs to ensure safety within the program llmltatlons: ensure that public 
buildings and places of employment are inspected in an expedient manner, to 
protect the health safety and welfare of the public and employes by 
malntalnlng mlnlmum standards in the design, construction. structural 
strength, quality of materials. adequate egress facilities. sanitary 
facilities. natural lighting and ventilation, energy conservation. and fire 
safety for all public buildings and places of employment in accordance wlth 
the requirements of the Ulsconsln Administrative Rules: review complex 
Petitions for Variance to the code requirements, making recommendation to the 
Bureau Director of approval or denlal, based on the intent of the code and 
other nationally accepted standards; conduct preliminary reviews and other 
engineering consultation of construction projects with owners, designers. 
architects. engineers and contractors to resolve code appllcatlon problems, 
making code appllcatlon decisions which are blndlng; comuntcate with 
architects, engineers, deslgners. contractors, and owners; ensure that 
up-to-date knowledge of current codes and design concepts is maintained by 
staff for new buildings and malntaln an awareness of obsolete codes for 
reference for old bulldlng renovations or additions; speak and/or lecture to 
staff and outside groups on code application. enforcement and intent topics; 
perform field lnspectlons of buildings and structures. (Statutory references 
include: 32. 46. 50, 101, 145. and 346. And Administrative Rules: ILHR 50 - 
64. IN0 160 - 164, IN0 1000 - 2000, and ILHR 70.) 

30x A. Development and Administration of Inspection, Investlgatlon. 
Enforcement and Consultation Programs. 

Al. Establish and administer pollcles and procedures for unlform 
application and enforcement on both a general schedule and 
complaint response basls of all state laws and rules that apply 
to all public building construction. new as well as existing. 

A2. Provide engineering expertise as staff representative for the 
Fire. Prevention Council and other inspection related code 
activities such, as the aging school program. 

A3. Direct and control activities of the on-site voluntary 
inspection/consultation program for residential home 
construction. 

A4. Develop and implement policies and procedures to regulate and 
establish goals for inspection of construction for in-plant 
pre-manufactured residential and public buildings. 
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A5. 

A6. 

A7. 

A8. 

A9. 

Direct In Production Inspection Agency (IPIA) Program, which 
evaluates the ability of mobile home manufacturing plants to 
follow approved quality control procedures and provide an 
on-going surveillance of the manufacturing process. 
Certify new manufacturing facilities ln accordance with HUD 
regulations. These regulations require the certification by 
registered Professional Engtneer. 
Direct State Administration Agency (SAA) Program, which 
Investigates all consumer complalnts. notifies the manufacturer 
of the corrective action to be taken, sets compliance dates, and 
prescribes legal action to be taken against a manufacturer for 
failure to perform. 

AIO. Provide technical and administrative back-up for the Bureau 
Director of the Bureau of Building and Structures during his/her 
absence. 

All. Maintain Data Dictionary and incorporate new inspection programs 
into the Bureau production statistics. 

Manage and control a field monitoring program for third party 
inspection agencies to assure compliance with the Uniform 
Dwelling and Conxnercial Code WC) and statutory certification 
rules. Investigative activity and final decisions involve 
knowledge and application of engineering principles detailed in 
the various codes and required to determine compliance can lead 
to suspension or revocation of manufacturing plant and/or 
individual certifications. 
Monitor. oversee and provide needed engineering consultative 
assistance to local municlpalltles to ensure compliance with 
statutory mandates for health safety and welfare in programs 
such as day care, complaint lnvestigatlons. and bullding 
condemnations. 

302 8. Performance of Special Duties and Engineering Consultation. 
81. Establtsh engineering guidelines and tolerance limits for field 

supervisors and Inspectors and implement and direct special 
inspection function activities, such as the existing assembly 
hall inspection program, Aging Schools, and special federally 
funded programs. 

82. Research, analyze and make recotmtendattons on complex petitions 
for variances to determtne equivalency with rule using 
engineering judgment and analysis. 

83. Inspect structures and and determine need for additional 
detailed structural analysis. 

84. Investigate structural failures to determine the cause of 
failures and prepare report outllning results of investigation. 

as. Evaluate structural reports prepared by consulting engineers on 
code related problems and accept or reject their analysis. 

86. Consult with architects and engineers and advise them on 
application of and compliance with Building and Safety Code 
requirements. 
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20x C. Management of Section Administrative Functions 
Cl. Evaluate all program activity on a continual basis and act on 

new and re-directed courses of action to fulfill goals and 
responsibilities. 

C.2. Prepare engineering analyses and studies, surveys and compile 
statistical data to aid in program operations. 

C3. Direct engineering and technical investigations made as a result 
of public inquiries or complaints. Determine appropriateness 
before referral to the field staff for evaluation and 
thoroughness after receipt of the report. 

C4. Evaluate for accuracy, completeness and appropriateness all case 
referrals to the Attorney General for prosecution. 

CS. Conduct investigative inspections, act as hearing examiner for 
Department, ln the most complex enforcement issues. 

C6. Direct interaction between state deputles. the local fire 
prevention deputies and local certified building inspectors to 
promote harmonious Uniform Building Code enforcement program. 

C7. Appear in court for cases that have resulted from inspection and 
enforcement of the building codes either by the state or local 
authorities in highly technical, complex cases. Offer expert 
testimony as a professional engineer registered in the State of 
Wisconsin. 

CB. Promote and develop a bulldlng lnspectlon program that would 
recognize the state's responsibility for techntcal consulting, 
training and monitoring activities and delegate enforcement 
activity to the local or municipal level. 

CY. Coordinate with other states through the Bullding Officials of 
America and other state organizations who have tles to the 
Building Inspection Section. 

ClO. Coordinate the Section's statistical gathering system with the 
Bureau of Systems and Data Processing, Administrative Services 
Division. 

10x 0. Supervision of Staff 
01. Supervise assigned Bureau staff. 
D2. Research, develop and Implement office policy, procedures, and 

englneerlng decisions to the field and office staff to ensure 
prompt, and accurate and uniform implementation. 

03. Evaluate performance of staff. 
04. Handle all personnel matters regarding Supervisors and 

participate in similar functions for field staff. 
OS. Oversee program functions, including maintenance of section 

record center, routine typing and filing of inspectlon reports 
and routine correspondence with various program assistants in 
the Dlvision. 

06. Oversee physical needs of the sectlon including office space, 
cars, telephones, equlpment. 

07. Schedule and conduct bi-monthly inspection tours and staff 
meetings with each supervlsor and their staff. 

08. Approve ail expenses related to travel, office equipment and 
overtime. 

. . 
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10% E. Provision for Public Relations and Intra Governmental Dutles 
El. 

E2. 

E3,. 

E4. 

ES. 

Prepare fiscal estimates and bill analyses on existing or 
proposed legislation. 
Prepare responses to technical inquiries received by the 
Secretary's Office, Governor's Office or the Legislature. 
Make technical presentations on code requirements and related 
issues including Bureau training. 
Reconxnend. evaluate and priorltlze course content for courses 
dealing with building code issues, including annual Bureau 
meeting, annual inspector certification courses, etc. 
Cooperate with the media and the DILHR Public Information Office 
in developing articles and press releases to inform public and 
users of programs and services. 

-- 


