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DECISION AND ORDER

This :5 T27o72 ma oo respondent Wisconsin Personnzl Commission’s monon 10 ¢ismiss

the petition for jucicial review 1n the above case number. Based upon the relevant law, the

record, and the a-guments of the parties. I conclude that the modon must be granted.

STANDARD OF REVIEW

The scop2 or juarciel review of an administrative agancy 's decision is delined by sec.
227.57, Swrs. Tzat section provides that the court must afii-n an agency's decision unless
the court finds w21 1) the faimess of the proceedings or corecmess of the'agency 's actions

have been impearad by a matenial error in procedure, sec. Z27.537(<), Stats.: 2) the agency

eToneousiy niarpreed a provision of law, sec. 227.57(5). Swzis.: 3) the agency’s acuon

depends on fincizgzs of fact not supporad by Substantial evidence in the record. sec.
227.57(6). Szis.: or 4) the zgency’s exarcise of discreuon is ouiside the range delegated to

Oy law or is otnenaise in violzton of a constitutional or sizzoiony provision. sec. 227.37(8),



Stats. The court cannor, owever, sudstitute 1ts judgment for the: of the agency on an issue

of discretion. Id.
FACTS

Mr. Oriedo fied z zompizaint of race and color discriminzdon with the Wisconsin
Personnel Commission oz April 26, 1990. Tuis complaint was cismissed on September 5.
1991. On October ~. 1931, petzioner filed jor a judicial review with the Circuit Court of

Dane County. Peuzoa ciZ zo: sene the Commission unul December 6, 1991,
DECISION

Respondent asserts that the court lacks subject matter jurisciction and/or competenc

to proceed under ch. 227, S:ats., beczuse the petidon for review was not served upon the

parties within thirty davs z7er the pecdon for judicial review wes fled by the petizoner. In

S

this regard, sec. 227.33{1w2). Stars,. provides:

A copy of 2 peudon shall be served personally or by cerdiied
mail or, wi2a senvice is imely admitted in writdng. by first class
mail, not iz:2r than 30 days after the insdrution of @

procezding. Lpon each party who appeared before the agency in
the procsecing in which the decision sought 1o be reviewed was
mada or upon the party's attormey of record.

The record shows izt Mr. Oriado did not timely senve fzs initial petiton dated
October 4, 1991, upon =2 Commission eithar personaily or by cerdfied mail. Strict

compliance with the senvire requirements of sec. 227.33(1)(¢). Sws., is essennal to the

iJ



circuit court’s jurisdiction. Miiwaukes County v. State. Labor and Industry Raview Com'n,

142 Wis. 2d 302, 212 267 N.W.2d 609 (1978). Cudahv v. Department of Revenua, 66 Wis,
2d 233, 259-60. 225 N.W.2d 370 (1974).

Mr. Oneco seeks to cura this dafect by filing an amended petition. Mr. Onedo relies
upon the followinz provision:

The petition may be amended, by leave of court, though the
time for serving the same has expired.

Wis. Stats., s2e. 227.53(1) ().

I agree w1z respondent that the statutory language does not give this court the
authority to ezg.irz jumsciztion of an zction by amending a process in order to give it such
jurisdiction. HeiZ-z v. Jornsop. 61 Wis. 2d 111, 117-18, 211 N.W.2d 834 (1873). The

failure to timely sene the depariment with the first petition for review means that I have
neither juriscicgoz nor competence to act. Thus, I do not have authoriry to exiend the time
of service on :he Zzpartment. Cudanv. 66 Wis. 2d at 262-63. I have the power only 10
cismiss the acuoz.

This case mvolves more than 2 simple error in the pleadings or the case caption. It

involves the Zaiiv-e 10 serve the commission within the tme adopied by law, and it goes 0

the trial court’s ju-isdiction. Gomez v. LIRC, 153 Wis, 2d 686, 691 451 N.W.2d 475 (Ct.

App. 1989).
CONCLUSION
Stric: comoliance with hie starute s nacessary in this case. Accordingly. because |



have no subject matter jurisdiction, the motion to dismiss must be GRANTED. IT IS SO

ORDERED.

A

Dated this ] /- Td; GJAMJ , 1992,

BY THE COURT:

ﬂu/cu/u W Vs

Susan Steingass, Judge
Circuit Court Branch 8




