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JAMES A. LaROSE,
Appellant,
V.

President, UNIVERSITY OF
WISCONSIN SYSTEM, and
Administrator, DIVISION OF
MERIT RECRUITMENT AND
SELECTION,

DECISION
AND
ORDER

Respondents.

Case No. 92-0229-PC
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This matter is before the Commission on respondent's motion to dismiss
for untimely filing. The parties have filed briefs and supporting documents.
While there are certain facts in dispute, the Commission is able to render the
following decision based on what appear to be the undisputed material facts.

This case involves an appeal of a nonselection. Appellant does not
dispute respondent's contention that he was informed verbally on March 17,
1992, that as a result of a resume screen he had not been selected to proceed
further in the selection process for the position in question. The notice that
triggers the 30 day filing requirement set forth in §230.44(3), Stats., can be
verbal unless written notice of the transaction in question is required by law.
Kelling v. DHSS, 87-0047-PC (3/12/91). There is no requirement that notice of
examination results be in writing. Rather, §ER-Pers. 6.07, Wis. Adm. Code,

provides:

“The administrator [of DMRS] shall make available 1o each examinee the
final results of his or her examinations through such methods as
written notice, public posting or any other means deemed appropriate
by the administrator." (emphasis supplied).

Therefore, appellant had 30 days from the March 17, 1992, the date of verbal
notification, in which to file his appeal There is a dispute as to when the
Commission actually received the appeal. However, it was no earlier than
April 17, 1992, which is 31 days after March 17, 1992. Therefore, the appeal per
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se is untimely regardless of whether the Commission received the appeal April
17 or April 20.

Inasmuch as the 30 day time limit set forth in §230.44(3), Stats., is
considered mandatory and jurisdictional in nature, Richter v, DP, 78-261-PC

(1/30/79), this cas¢ must be dismissed to the extent it constitutes an appeal of
the cxamination under the civil service code pursuant to §230.44(1)(a), Stats.
However, the 30 day time limit contained in §230.44(3), Stats., applies only to
appeals involving the subject matter contained in §230.44, Stats., (including
§230.44(1)(a), Stats.):

"Any appeal filed under this section [§230.44] may not be heard unless
the appeal is filed within 30 days..."

Section 230.44(3), Stats., goes on to provide that:

“(I]f the appeal alleges discrimination under subch. II of ch. 111, the
time limit for that part of the appeal alleging such discrimination shall
be 300 days after the alleged discrimination occurred.”

Since Mr. LaRose characterizes the hiring decision as "discriminatory” in his
appeal and in his brief on timeliness "contends that the decision was based on
discrimination under subch. II of 111," the appeal is timely as to this allegation
or charge of discrimination. Sec¢ Sprenger v. UWGB, 85-0089-PC-ER (1/24/86).
Mr. LaRose will be sent a complaint form to fill out and submit and this matter
will be deemed amended into a complaint of discrimination under §111.375(2),

Stats., once the completed complaint form has been filed.
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ORDER
To the extent that this matter constitutes an appeal pursuant to
§230.44(1)(a), Stats., of the examination conducted by the respondent, the
motion to dismiss is granted, and it is dismissed based on the conclusion of law
that it was not timely filed. This dismissal is final as to the appeal but does not
limit Mr. LaRose's right to file a formal complaint of discrimination within the

normal statutory period for doing so.

Dated:ﬂ(—‘?‘-j Q é

AJT:rcr

Parties:

James LaRose Katharine Lyall Robert Lavigna
8030 N. Regent Road President, UW Administrator, DMRS
Fox Point, WI 53217 1730 Van Hise Hall P.O. Box 7855

1220 Linden Drive Madison, WI 53707
Madison, WI 53706

NOTICE
OF RIGHT OF PARTIES TO PETITION FOR REHEARING AND JUDICIAL REVIEW
OF AN ADVERSE DECISION BY THE PERSONNEL COMMISSION

Petition for Rehearing. Any person aggrieved by a final order may,
within 20 days after service of the order, file a written petition with the
Commission for rehearing. Unless the Commission’s order was served per-
sonally, service occurred on the date of mailing as set forth in the attached
affidavit of mailing. The petition for rehearing must specify the grounds for
the relief sought and supporting authorities. Copies shall be served on all
parties of record. See §227.49, Wis, Stats., for procedural details regarding
petitions for rehearing.

Petition for Judicial Review. Any person aggrieved by a decision is
entitled to judicial review thereof. The petition for judicial review must be
filed in the appropriate circuit court as provided in §227.53(1)(a)3, Wis. Stats.,
and a copy of the petition must be served on the Commission pursuant to
§227.53(1)(a)1, Wis. Stats. The petition must identify the Wisconsin Personnel
Commission as respondent. The petitton for judicial review must be served
and filed within 30 days after the service of the commission's decision except
that if a rehearing is requested, any party desiring judicial review must
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serve and file a petition for review within 30 days after the service of the
Commission's order finally disposing of the application for rchearing, or
within 30 days after the final disposition by opcration of law of any such
application for rehearing. Unless the Commission's decision was served per-
sonally, service of the decision occurred on the date of mailing as set forth in
the attached affidavit of mailing. Not later than 30 days after the petition has
been filed in circuit court, the petitioner must also serve a copy of the peti-
tion on all parties who appeared in the proceeding before the Commission
(who are identified immediately above as "parties") or upon the party's
attorney of rccord. See $227.53, Wis. Stats., for procedural details regarding
petitions for judicial review.

It is the responsibility of the petitioning party to arrange for the prepara-
tion of the necessary legal documents because neither the commission nor
its staff may assist in such preparation.




