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WSCONSIN DEPARTMENT OF 
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kWE COUNTY, Wj 

V. Case no. 93-CJ-0097 

STATE PERSONNEL COMMLSSION, 

This ,is a caew~lidatcd case arising out o f  perititma, Ralph Jalrobsm's (Jacobsen). 

employment at the Wisconsin C o d  on Developmmtal Diabilitiu in the Department of Health 

and Social Services. -and petitioner, Wisconsin Dqwmat I Q ~  Hal& aud Social 

Scrvifes (department), seek judicial review mda ch. 227, .Sta!$., of a dac&ion'd o r b  of tha 

W m n s i n  Stab? Personael Commission ( c o d o n ) ,  ordering m niastntcd to ~ forma 

position with back pay pursuant to ch. 230. St-.. but dlmPLdng k l . r 9 s  Fair Eqloymu~I . 

Act claim. The commission found the department 'h-y suspended' Jambscn withoutjust 

cause but that it  did not due so because of a perceived Map. u)atcu& iht 
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commuc~n's finding as to his percdved handicap is a prejudi5al error of law but that it was 

correct in. itn intepcradoa of $230.37(2). The dcpmenf claims the comlnission erroneously 

intcrpretai Wis. Stat. xc. 230.37(2), but comctly found ' tiid not qualify as 

handicapped within the Fair Employment Practices Act. For the m n s  set our below, I affxrn 

the commission's decision and d i c m i ~  these  action^. 

The  facts underlying the dupute ace basically undisputed and arc set out in detail in the 

commissicm's decision. The depanment employed -4 from 1986 until 1991 in the 

Wisconsin Council on Developmental Disabilities (WCDD). 1.ll)worked as a Management 

Information Specialist 3. WCBD considered lacobsen's technical work pafcrmance good with 

Jambsen .achieving an 'Exceeds Expectations" rating on  hi!^ last pufo~mance evaluation. 

However. I l l ' s  lnrcrpersonal interactions in the work p h x  were less than desirable. ' 

I would bun to the radio at work and algage othcrn in bis office in 

conversations regarding current events of the day. Although some fdlokv employes would 

engage willingly in tbese conversations, ovcr time, the fnquacy of the conversations and 

aggmsivems.~ of J ' aeasad to the point where many c6.workcrs bewne uncomfortable 

with him. Many felt intimidad by hh confronkuional behavior. 

Finally, on Octobu 11, 1991, m ' s  actton, led a co-work to complain to 

''s nrpervisor. Thc nrpenisor inseucrcd - t12 turn off his radio and stop 

disturbing othm in the office. 'complied, but rr&d ta inform the mpdsor he 

considered the inskction a form of haraument. 

Bsause of J I U s  agitated and agIyunivc demeanor, a mc&g wpr held involving 



the supenrisor. WCDD's executive d i i l o r  and department petsonncl. During this muting, it 

was decided to remove ' from cmployrnent on pay staxus until he submitted to a 

psychological examination pursuant to g230.37(2), Stat% 

Dr Eric Hurnrnel. a licensed dinical therapist, conducted a psychological evaluation on 
' 

1 .  Hummel found w s  psychological starus within normal range but also found 

that he had certain personality charactaistics tha.t wnmiuted to the problems at work. He 

opined fhat these characteristics keep from interacting in 0 t h  than a, non-inflammatory 

way. He funber condudtd that ' was nol: physically dangerous. 

Based on Hummel's report, WCDD's executive director informed 'that he could 

not return to work until he obtained co&g and fhat after November 7, 1991, 

would be rquired to use sick or other lean time. 

J also met three times with Dr. Peter Weiss, a licensed clinical psychologist. 

Wciss' assessment placed ' within normal limio. Weiss opined hat  he could see no 

reason why J-could not return to work. However. Wciss did not address whether 

J- posed a threat of physical harm. 

J was further asseMed by Darald ICanusa. MSSW, a spefiaJist in the treatment 

of anger. Hanusa determined 1- did not have a 'psychiaaic syndrome' but did have 

'interpersonal bebavior ~ c u l t i a '  which created tdmculties in the work environment Hanua 

suggested could benctit &om anga and hostility mtmat. Bared upon this. the 

decision w u  reached to allow ' to to to work as long as he participad in a 24 

session nratmenrregimc monitoring his pr0pes.s. H o m e r ,  Fhllpa and tamhated . ' 

their therapeutic &oushiP zu a result of 1-s angry rrfvsal to sign a treatment contmt. . . 
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As a result of the dissolution of tbc treatment program and !he Edure of Dr. Weiss ~AY adequately 

i assure JI. l l 's  fupuvisor tbac he did not ~ $ 5  a W, '-was not allowed to - 
to work. 

STANDARD OF REVIEW 

~ Thi4 court must affirm the commission's dsision '[u]nless the court 6nds a ground for 

setting aside, mcdifying. remanding or ordering agency action or ancillary relief undrr a 

specified provision of [see. 227.57, Stats.1.' Section 227.57(:!), Stats. If the court finds the 

commission has "erroneously interpreted a provision of law and a correct intrrpretation compels 

a panicua actionon' the cotm shall set aside or m&fy the action. Secticm 227.57(.5), Stats. 

The court must accord due weight to 'the experience, technical competen.ce. and specialized 

. how1dg:e" of the commission, as w d l  as 'discrenonary autho;5ty conferred upon it." Section 

227.57(10), Stats. 

The commission's findings of fact must stand if nrpponrd by substantial evidence in the 

record. Section 227.57(6). St-. "Submntial evidence has been defined to be that quantity and 

quality of evidence which a reasonable man could accept as adequate to suppon a conclusion." 

, 96 Wi3. 2d 396, 405 (1980). 

The facu arc undisputed and thc ruolution of tbc case tuns on aa a p p ~ a n  of a statute 

to a known sa of l E i s  presents a question of Iaw. mUins v. Pe-, 167 

Ws. 2d 205,215-16 (Ct. App. 1992). Althoug?~. 15e murt is  not bound by the commission's 

htap~~taIions of law, v , 154 Wis. 2d 75, 82 (lw), our Supreme COW 

sct out throe levels of dafamcc a couxt may give to an agency's c ~ n ~ o n s  of Iaw and rtaRltoly 

intupretation ac nunmarired in Jidtav., 169 Wu. 2d, 284,290-91 (1992): 
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Fi:st, if the administrative agemy's expience, technical CD- and .: 
spcrialized knowltdge aid the agency in its interprrtatic~n and application of the 
sratu~. the agcncy daermination is entitled to 'great weight". The second kvd 
of review pr& tha! if the agacy,dcdsion is "vky neady' iane of fint 
impression it is entitled to *due weight" ar 'great bemin.,gW. n ie  lowat level of . 

review, the de standard, ic applied where it is dear from the ladr of agency 
prcrcdmt that the cast is one of firsr knprcssion for tho agency and,'& qmcy 
lacks expcrtise or apimcc in detaminine the question pmmted. 
@nphasis in origmal; titations omiatd). 

Thc department vehemeatly argues the commhian lackcd the' req&ite w q c d s ~ ~  and 

cxperiencr: to interpret %230.37(2), Statn., and thus the -Q standard i s  applicable to that 

claim. nit commission and 1- maintain thc commission's interprecation of the statute 

should bc afforded "great weight' under the standards set forth above.. In i.tp Ruling on Costs 

and Final Ordcr, the commission admits thar it was dealing with a case of first impression in 

interpreting 6230.27(2). However, the dep~ment points out in its Objtrtion to Proposed 

Decision and Order that the wrnmissioo has intuprwd'62::0.27(2) on at lcau one other 

occasion, ,-, Case No. 88-0063-PC. . 

I find that the commirsion's dcdsion consbuing 8230.37(2) as well its interpretation 

of the Fair Employment Act is entitled tn due weight, the semntl level of del'mce, for d 

reasons: F h t ,  the commission has expoiace ipterpreting personnel decisions unda W d  

Civil S&.ce Law ch. 230 and dthough tbic is very nearly a case of first imprc&m, it is not 

one of firsl: impmsion. Saond, "in the am of cmploymeat relations in state gwanment. the 

commissim has some d e p x  of cxpatk' --, 140 Ws 2d '32,39 

(1983. jFinaUy, the watlm J p c d t d y  charged the commisPion with rhe duty of 

- dmfdsttring 5230.37(2). Section 230.44(1)(~). Sw., and Lbe commisdon k charged by thk 

kgishtwe with- the duty of hearing and d&iding disaiminefion claims and applying tht 
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provisions of tbe Fair Employment Act to paxticuIar cases. S & h  111.3750, Stats.; m, 
167 Wis. 2d at 216. Normally. '[wlhlhcn an agency corutn~er a statute i t  is charged wirh 

< 

applying, that consbucdon is cntitldd gre;u weight and [the txut] defa(:s] to it unless it is 

u a r e a ~ ) ~ i b l c . '  Board of -v.Ptemnnel O Cpmm. , 147 WIS. 2d 406,410 (Ct App. 198s). 

This sumtor& the position that the cammission's inkrpntation js at least entitled to due weight. 

DISCUSSION 

A. 230.37(2), STATS. 

n~e drpanmmt a.wxts that it was justifled in "indefinitely suspending" Lllr under 

5230.37C2)' daiming he had become 'incapahlc or unfit for the eftirient and effective 

p t r f ~ m ~ c e "  of hi dutiu becaw of k *ingained pers?nality characteristics". The 

commission held that although s 'ingrained p e r W . t y  characteristics" impedui his 

efficient alnd effective job performance, i t  did not'amount to 'inirmitiu due to age, disabiliries, 

'Section 230.37(2), Stats. provides: 

(2) When an employe becoma physically or mentally incapable or unfit for 
the dfiaent  and effective pedomnancc of the duties of 1lin or her position by 
m w n  of infirmitis ctue to age, dinabiiida or o k w k ,  the appointing 
au~brity shell dtha tmsfer the ungloye to a position which rcquLts less 
arduous duck, if nsasary demote the employe, place the employe on a part- 
tin* service bads at a part-time rate of pay or ac a last rrrort, dinmiss the 
employe from rhe savicc. The appclnting autharity may require tba employe 
to submit to a medid al physical examimbn w deternine fl!ntu. continue 
inservice. ThccoaofNchexPminatimsbaUbcpaidl~y lythcluying 
agency. In no event shall thtsc provkions a f f ~  pensions or cthn ntlrnnent 
M u  for which the employe may othcwir be eligible. . .' 

%csc: chaac-u an described as 'kritabiIity, argumentativeness, and a pattan of 
allaying blame to othen.' 
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or othawhc' wing the commonly accepd meaning of these terar . . . . ., . 

To fall under .the auspices of 6230.370) an employe rnut meet three eIernmt9: The. . . , .J,-: . . . - A  

employe must have (I) *&firmitied due to age: didilitits or otherwise"; (2) must ,be 

"physidUy or mentally incapable of or un6t for the efficient and cffectiva performance of the 
~ ,. . . 

duties of his or her position'; and (3) the incapability or unfitness must be causally related to 

the infirmity. 6230.37(2) also sets out specific avenues the depamnurt m i u t  take in txying to 

accommcdate the employe. As a last resort, the staruze paxnits a dcparlmcnt to dismiss the 

employe. 

. . .  1. I n i h ~  *tv due ta -& 

There are no sratutoly definiaons of 'infirmities due tr, age, disabilities, or othcnvise" 

available in ch. 230. The commission m e d  to the dictimary defhidons of infSrmity' and 

disability' and concluded that J u ' s  personality characteristics should be c o n s i d d  

"commonplace' rather than infirmitier The commicoion followed 'the kU-established rule of 

statutory mmtxuction that nontechnical words and phrases are lo be construed arcording to their 

common and ordinary usage." Sfate ex rel. 0 B' " 11, v. w & y Q a ,  59 Wii. 

26 296. 507 (1973). 

The drpartment poinu to the language "or otherwisenvix to expand the d m  of conditions 

which wcdd qualify as an infirmity. Indudtd in the dcpmmcnt's definition of 'infirmity" 

would be conditions which 'are in& to the individual and C I ~  the individual's vo lunw 

'"[Aln uruound. unhealthy, or dchilitucd state." 

'"[DItqniMbkn ar lack up. of physical, intellmunl or cmodonal capacity or BUMS ... . 
the inahili.ty to pursue an occupion or perform wvicca for wages baeause of physical or . . 
mental irnpairmcnt ' 

7 - 
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conml." The commission concluded that such a broad definition of 'inCbmitics due to age, 

disabiries. or othcwisc' w d d  lead to absurd resulu and declined to adopt this i n ~ r e t a t i o n ?  

Statutes should be kuxpreted to avoid ah&d and unreasonable rcsUu. -owski v .  Cggi[pl 

Indem. CQJ&, 157 Wi. 2d 768,775 (Ct. App. 1990). 

It is not unrea90nabIe to conclude that 'inirability, argr~mentativentss, and a p a w  of 

allaying blame to othen' d m  not constitute an infirmity that the Icgishtm intendcd to be 

included within the meaning of p230.37(2). Such personality traits may make Jambsen 

incapable of effectively performing his duties at work. Howe~rer, as the c~ommission noted in 

its Decid~on and Or&, this c w  hiaged on the diiference berueen bchavilxal difficulties and 

mental cctnditions. It would bc an unrosonablc interprctatior~ of the tern1 'or otherwisew to 

encompass a l l  internal conditions which might affect an employe which are out of the employe's 

voluntary control. It is a reashable conelusion tha* -'s haits were commonplace and 

did not rim to the level of an infirmiry. Though I give dire weight to the commission's 

conclusion, I agree with that condudon. Thus, having cdtabliishcd J- did have not an 

inhnity undcr the statute, I do nor reach the h c  of the causal c o d o n  between the 

infirmity and J o ' s  job performance. 

2. unius ert 

Asmming, w, JI)I ' s  codtion was an infirmity, the dcpartmcnt acted beyond 

is authority when it indefinitely mqmded him beguse of that infirmity.. The co-n 

?he commission dtts examples such ar manual dcxrcrity m iatelligaxe u internal 
conditions outside an individual', vnlvnrary control to show the absuniity of mulrrsults which 
a u l d  w r  if the deparcmmt's definition of 'or otherwise' wn held to be within the 
meaning OF infirmity. 
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exanhedl the language of 4230.370) and daided under the doctrine of 
. . ~. 

&&&u.$ that J w ' s  'indeinitc'suspcnsion' w not an option available to tht . < _ L  _i. .. 

depat&knt. Since the legislam expressly set out only four clptions - to transfa, to demote, 

m durn: to pan time nanu or to di3miss - it explicitly chose not to include supmion. The 

depanrnent was, &afore ,  limited to only those four options. Ihir ira reasonable interpretation 

given the: plain meaning of the stamor Hmce, even if Jacol~sen's condition amounted to an 

infirmity under the stature, the departmat's actions w e n  beyond iu authority and the 

commission's decision must stand. 

Tlierefore, because the department did not have just cause to terminate Jambsen under 

5230.37(:2) and the 'indefinite suspension' wa! not an available option under 5230.37(2), the 

cornrnissi~on's decision wiU be upheld. 

B. FAIR. EMPLOYMENT ACT 

The commission held that tho department did not v i o l a  the Wmndn Fair Employment 

Act ($11 1.31 et uq.) because J o ' s  condition did not amount to an "impainncnt" under 

the Act.' I- has the burden of prwing that he is handklppcd within the meaning of the 

Act. Bp3- DabCo.Y., 96 Wir. 26 396, 406 (1980). Wherhu J is 

"handicapped" presenu a qmtion of law and rhis court must dttcrrnina whetha there is a 

%e inclusion of one is the aduim af analher. 

'~ection 11  1.32(8), SLPU., provickx 
(8) 'Hm~dbppj  individual' means an individual who: 
(a) Has a physical or mental i r n p a h ~  which maka achievantnt unusually 
difficult or lirnitr the capacity to work 
(b) Has a record of such impairmeat; or 
(c) Is p~CCived a$ having such an impahmt. 
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rational b a d ~  for the cammission's conclusion ihat he was nor handicapped. 
. -. . 

m m .  v. 1-IRC, 139 Wir. 2d 740,755-56 (1487). The court employs a ma-nrep analysis to 

d e t m i n e  whethn an Wvidual is handicap4 within the meaning of the Act. 

Fust, in chue a ' d  or perceived impalment? Second, if so, is the 
impairment such rhat i t  a t h u  actually makts or ic pacdvcd as maldng 
achievement unusually diicult or limitc the capaaty ta work. 

The 6rxt step in tha lnalyrical p m c e ~  requires determining whether an 
irnpainncnt, nal or perceived, exists. As stated above, an imjxirment for the 
purposes of the statute is a real or pauived lwening or &&oration or damqge 
.to a normal bodily function or W i l y  condition, or the abwnffi of such bodily 
function or such b d i  condition. 

If the individual dsfics the fint s t q ,  then he or she must establish that the 
impairment ather actually maka or is perceived as making 'achievement 
unusually difficult or limits the capacity to work" Secdon 1211.32(8)(a). Staa. 
... An employer's perception of either satisfies this element as well. 

at 761. Thus, if a c  dcpmment 1-s condition as m e  which leswued. 

deteriorated or damage3 his normal functioning and that the conditim made achievement 

unusually difficult or limited 1-'s capacity to work, 'would sat is fy  both steps of 

the analysis. 

In Amc&a&@rs Corn v. m, 119 Wi~. 2d 706 (1984). the supreme court clarified 

the difference between mere deviations from the norm and handicaps. 

"All persons. given their individual characteristics and capabWw, have inberent 
limitations on their general ability to achieve or perform cutain  job^ AU pasons 
have some mental or physical deviations .From the nonn. Howevu, such inherent 
Limitation$ or deviations 6um Lhe norm do not automatidy amcdrutc handicaps. 
A handicap is a mental or physical &&&& or that a pMan has in 
additioa to his or her normal limiatiom that make achievement not rnerrly 
difficult. but diffhlt, or that limits Lhe capairy w work.' & at 713- 
14. (Emphasis in original). 

The commiuion held tbu h e  depanmmt did not pacdva ' to have a mtntal 
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impairment which would constitute a handicap under the slam.' R a k .  it'held the department ., 

kncw -' bad had inhamt p r W 1 t y  chan~tmin ics which may have deviated from 
< . 'y. 2': .! 

the nonn but that his psychological m a k q  was within oorn~al limits. W~thout more, an 

irritable and argumentive employe cannot be said w bave a hardicap.' 

J- fails to sumin his burden of p h g  the depamcnt perceived his behavioral 

problems as an impairmcnt beyond that of a normal limiration. It did view his behavior 

unacceptat)le in the work place. The specialist! that evaluated m characterized his 
behavior as inflammatory and difkdt. His behavior made his c t ~ w o r h  uncomfortable. Some 

felt intimidated. But the department did not vim h L . ' s  personalicr traits.as making 

achieveme:nt of his duticl unusually dificulL Indeed, 1- rcceivai pcrfonnance evaluations 

which sho!~cd hc was not limited in his capacity to work. The opposite was m e .  He excelled 

in' his perf~xmance. 

Acc:ordingly, I find the commission's decision that tha department did not perceive 

1 to have a m e n d  impairment which would qualify 8s a lhandicap under h e  Act rational 

and supported by substantial evidence in the record. He was a pn~hlcm unploye with behavioral 

difficulrirs.. He was not handicapped due m a perceived mental impeinnent., 

'"[~lhe employer did not p d v e  a ntmexistent condition tllat would bave constituted an 
impairment if it did exist, but rather thaf a condition that did not constitute an impairment 
was inrcrfuing witb appellant's capaciry m fundion appqxiarety in the. workplace." 
(Commisicm's Lntcrim Deddon and Orda, p. 22). 

9Although this ir not a - which Mr unda the R.ehabStarion A a  of 1973, court3 
interpreting that statute have hrtd several Wireat mnditioru do not cwstitute 'impairmar" 
within its n&g. dc 781 F.2d I134 (5th Cir. 1986)(ldt-handcdncss); 

. . w, 755 P.Zd 1244 (6Ph Cir. 1985)(~.~ eya); 
Unired, 608 P. Supp. 739 @. Cal. 1984)(mwcular build). 
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 or all of the foregoing ressons, lT IS IEREBY ORDERED tbat the d m o n  of the 3- 
, 

, , . .  
persortnel commission is lffirmcd and thew &doas an d b ~ i u e d .  . .  - 

f 

Datd &is 4% Septcmb~~, 1994. 

. 
BY 9 COURT: ' 

Circuit C o w  Judge LA , 


