STATE OF WISCONSIN PERSONNEL COMMISSION
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JAMES DOLSEN,
Appellant,

v.

DECISION

AND
ORDER

Secretary, DEPARTMENT OF
EMPLOYMENT RELATIONS,

and President, UNIVERSITY OF
WISCONSIN SYSTEM,

Respondents.

Case No. 93-0066-PC
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This is an appeal of a decision to deny appellant's request for the
reclassification of his position from Automotive Mechanic 2 (AM 2) to
Automotive Mechanic 3 (AM 3). A hearing was held on April 28, 1994, before
Laurie R. McCallum, Chairperson.

At all times relevant to this matter, appellant has been employed in one
of two Automotive Mechanic positions in the motor pool of the Facilities
Management unit of the University of Wisconsin-Superior. Some time in 1990,
the incumbent of the AM 3 position in the motor pool retired and an open
recruitment and competitive selection for this vacant position was carried out.
Appellant competed for the position but did not receive a high enough exam
score to be certified. James Cox was the successful candidate for the position
and was appointed to it in November of 1990. Thereafter, it became apparent to
George Landis, the supcrvisor of the motor pool and the Director of Facilities
Management that Mr. Cox was not performing certain duties and
responsibilities of the AM 3 position in a satisfactory manner and, as a result,
he assigned certain pool management and administrative duties assigned to the
AM 3 position to appellant. These duties included assigning fleet vehicles,
completing travel reports, issuing nonavailability slips, preparing extensive

monthly maintenance and expense reports, performing diagnostic
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examinations of equipment, oversecing fleet vehicle maintenance, and
inventorying and ordering parts and supplies. Mr. Cox resigned during the
spring of 1993. Mr. Landis, taking into account appecllant's failure to score
well enough on the exam in 1990 to be certified, decided to downgrade the AM 3
position to an AM 2 position and to continue to have appellant perform the
pool management and administrative duties he had been performing. In
addition, since the vacant AM 2 position was filled in 1993, appellant has been
assigning and reviewing the work of this other AM 2 position and training the
individual appointed to the position.

The AM 3 position standard requires lead work responsibility over other
automotive mechanics. Section ER 3.01(3), Wis. Adm. Code, requires that the
assignment of new duties to a position be both logical and gradual in order for
a reclassification to be appropriate. Although a situation could conceivably
arise where the assignement of lead work duties to a position would be
considered gradual as well as logical and where competition for the resulting
lead worker position would not be required, this is not one of those situations.
During Mr. Cox's tenure in the AM 3 position, the assignment of pool
management and administrative tasks to appellant's position must be
considered a temporary or acting assignment due to the failure or inability of
the incumbent of the AM 3 position to carry out these assigned tasks. An
acting or temporary assignment, in the absence of a showing that the
assignment continued for an extensive period of time, cannot serve as the
basis for a reclassification.

When Mr. Cox resigned from the AM 3 position, another opportunity
existed for the AM 3 lead worker position to continue and for appellant to
compete for it. Instead, Mr. Landis downgraded the AM 3 position to another
AM 2 position, continued to have appellant perform pool management and
administrative tasks, and assigned appellant to perform lead worker duties as
well. This was a permanent assignment of these duties to appellant's position,
was not gradual, and, as a result, did not satisfy the requirements for
reclassification. To hold otherwise under these circumstances would be to
sanction the creation and filling of new positions without competition which
is clearly contrary to the civil service recruitment and selection process.
Although Mr. Landis took a practical approach to getting the job done by the

best-qualified person he knew, the process he followed does not qualify as a
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reclassification and the Commission holds that respondents were correct in

denying appellant's request for reclassification on this basis.

ORDER

The action of respondents is affirmed and this appeal is dismissed.

Dated: ime. , 1994 STATE PERSONNEL COMMISSION

LRM:Irm

Parties:

James Dolsen, Sr. Jon Litscher Katharine Lyall
Route 1, Box 552 Secretary, DER President, UW System
South Range, WI 54874 PO Box 7855 1700 Van Hise Hall

Madison, WI 53707-7855 1220 Linden Drive
Madison, WI 53706

NOTICE
OF RIGHT OF PARTIES TO PETITION FOR REHEARING AND JUDICIAL REVIEW
OF AN ADVERSE DECISION BY THE PERSONNEL COMMISSION

Petition for Rehearing. Any person aggrieved by a final order may,
within 20 days after service of the order, file a written petition with the
Commission for rehearing. Unless the Commission's order was served per-
sonally, service occurred on the date of mailing as set forth in the attached
affidavit of mailing. The petition for rehearing must specify the grounds for
the relief sought and supporting authoritics. Copies shall be served on all
parties of record. See §227.49, Wis. Stats., for procedural details regarding
petitions for rehearing.

Petition for Judicial Review. Any person aggrieved by a decision is
entitled to judicial review thercof. The petition for judicial review must be
filed in the appropriate circuit court as provided in §227.53(1)(a)3, Wis. Stats.,
and a copy of the petition must be served on the Commission pursuant io
§227.53(1)a)1, Wis. Stats. The petition must identify the Wisconsin Personnel
Commission as respondent. The petition for judicial review must be served
and filed within 30 days after the service of the commission's decision except
that if a rchearing is requested, any party desiring judicial review must
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serve and file a petition for review within 30 days after the service of the
Commission's order finally disposing of the application for rehearing, or
within 30 days after the final disposition by operation of law of any such
application for rehearing. Unless the Commission's decision was served per-
sonally, service of the decision occurred on the date of mailing as set forth in
the aitached affidavit of mailing. Not later than 30 days after the petition has
been filed in circuit court, the petitioner must also serve a copy of the peti-
tion on all partics who appeared in the proceeding before the Commission
(who are identified immediately above as "parties") or upon the party's
attorney of record. See §227.53, Wis. Stats., for procedural details regarding
petitions for judicial review.

It is the responsibility of the petitioning party to arrange for the prepara-
tion of the necessary legal documents because neither the commission nor
its staff may assist in such preparation.

Pursuant to 1993 Wis. Act 16, effective August 12, 1993, there are certain ad-
ditional procedures which apply if the Commission's decision is rendered in
an appeal of a classification-related decision made by the Secretary of the

Department of Employment Relations (DER) or delegated by DER to another
agency. The additional procedures for such decisions are as follows:

1. If the Commission's decision was issued after a contested case
hearing, the Commission has 90 days after receipt of notice that a petition for
judicial review has been filed in which to issue written findings of fact and
conclusions of law. (§3020, 1993 Wis. Act 16, creating §227.47(2), Wis. Stats.)

2, The record of the hearing or arbitration before the Commission is
transcribed at the expense of the party petitioning for judicial review.
(§3012, 1993 Wis. Act 16, amending §227.44(8), Wis. Stats.




