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Case No. 93-0121-PC-ER
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This case arises from respondent’s decision not to hire the complainant
for the position of Probation and Parole Agent in June of 1993. The com-
plainant claims that the respondent discriminated against him based on sex. A
hearing has been set for July 26 and 27, 1994,

On February 18, 1994, respondent filed a motion for an "order dismissing
Complainant's Complaint and rendering judgment by default against
Complainant based upon his failure to attend at his own deposition," The par-
ties held discussions in an effort to resolve the respondent's motion infor-
mally. When the discussions proved to be fruitless, the respondent renewed its
prior motion by letter dated May 9, 1994,

The following facts appear to be undisputed.

1. On or about January 12, 1994, complainant retained counsel to as-
sist him in the above matter,

2. On January 16, 1994, complainant was served with a Notice of
Deposition requiring him to appear for a deposition at 10:00 a.m. on January
26, 1994. The notice bears a date of January 10, 1994.

3. Neither the complainant nor his attorney appeared at the sched-
uled deposition. The transcript reflects the following portion of a statement

made by respondent's counsel at the scheduled deposition:

I would like the record to indicate that I did call Mr. Ross
Seymour, the attomey who has entered a Notice of Retainer on
behalf of the complainant, Mr. Steven Dorf, and that I called Mr.
Seymour at approximately 10:15, and he told me that his client
had not told him about his Notice of Deposition, and that this
moming is the first he had heard of it. He also stated that he at-
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tempted to reach is client and only got his answering machine,
and was unable to recach Mr. Dorf on his car phone.

4, Complainant admits that he had no real justification for missing

the deposition and states that he simply forgot about it.

Respondent secks an order dismissing the complaint and rendering
judgment by default against the complainant, an award of attorney fees and
costs associated with the failure to attend the deposition and an award of attor-
ney fees and costs involved in producing the motion to dismiss. Pursuvant to
§804.12(4), Stats.:

If... a party fails... to appear before the officer who is to take the
party's deposition, after being served with a proper notice... the
court in which the action is pending may make such orders in
regard to the failure as are just, and among others, it may take
any action authorized under sub. (2)(a)l, 2 and 3. 1In lieu of any
order or in addition thereto, the court shall require the party
failing to act or the attorney advising the party or both to pay the
reasonable expenses, including attorney’s fees, caused by the
failure, unless the court finds that the failure was substantially
justified or that other circumstances make an award of expenses
unjust.

The remedies set forth in §804.12(2)a)l, 2 and 3 are:

1. An order that the matters regarding which the order
was made or any other designated facts shall be taken to be es-
tablished for the purposes of the action in accordance with the
claim of the party obtaining the order;

2.  An order refusing to allow the disobedient party to sup-
port or oppose designated claims or defenses, or prohibiting the
disobedient party from introducing designated matters in evi-
dence;

3. An order striking out pleadings or parts thereof, or
staying further proceedings until the order is obeyed, or dismiss-
ing the action or proceeding or any part thereof, or rendering a
judgment by default against the disobedient party;

The complainant suggests that the appropriate remedy when a party
forgets to attend a deposition is "simply rescheduling the deposition for an-
other time." This suggestion either ignores the possibility that costs were in-

curred by the opposing side in convening the deposition or would place the
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burden of those costs on the shoulders of respondent, which properly provided
complainant with notice of the deposition.

The Commission concludes that some sanctions should be imposed
against the complainant. His failure to appear was unjustified and caused the
respondent to incur costs which it otherwise would not have incurred.
However, the failure to appear at the deposition, by itself, does not justify the
extremely harsh sanction of dismissing the complaint. Dismissal, typically,
would only be appropriate where there has been repeated misconduct.

In its May 9, 1994, letter, respondent indicates that complainant,
through counsel, had agreed in mid-April to settle the issue of discovery sanc-
tions by reimbursing respondent for certain costs and appearing at a deposi-
tion on May 6th. Respondent states that the "re-take" of the deposition had to
be cancelled when, on May 5th, complainant's counsel informed respondent
that the complainant was refusing to sign a settlement agreement that had
been reached verbally. The most that can be said for these events is that the
complainant apparently changed his mind regarding settlement of this issue.
There is nothing in the file to suggest that he was served with notice of the
May 6th deposition and again did not appear.

Having found under §804.12(4), Stats., that the complainant's failure to
appear on January 26, 1994, was not substantially justified and the
complainant having identified no circumstances which would make an award

of expenses unjust, the Commission issues the following
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ORDER

Respondent's motion to dismiss this matter is denied. Respondent is
granted reasonable expenses, including attorneys fees as a consequence of
complainant's failure to appear at his deposition. Respondent is provided 15
days from the date of this ruling in which to file a listing of fees and expenses
arising from the complainant's failure to appear at deposition scheduled for
the January 26, 1994. The complainant will then have 10 days in which to file

a written response to the request.
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