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Eugene Haney petitions this court under $227 53 Stats., for review-of the Final Dectsion 

and Order of the Wisconsin Personnel Commission dated March 9, 1995. For the reasons set 

forth below, the decision of the agency is;affirmed 

STATEMENT OF FACTS 

Petitioner Eugene Haney was employed as an Auditor Senior m the Department of 

Transportation’s (DOT) Bureau of Accounting and Auditin,, 0 Division of Business Management. 

from 1987 to 1994 His general responsibility was to conduct assigned field audits of entities 

that contracted with or wished to contract with DOT. Mr. Haney’s immediate supervisor smce 

1989 was Donald Dorn, who reported to Dennis Schultz, who was supervised by Jane 

Czeshinski. 

Mr. Haney’s 1988-89 performance evaluation reflected that his general performance did 

not meet normal standards, specifically in the areas of quantity and quality of work produced, 

unwillingness to accept supervision of lead auditors, and management’s receipt of complamts 

from auditees. In October, 1989, Czeshinski and Dom decided to send Mr. Haney for a medical 



examination because Mr. Haney claimed, on a number of occasions, to have performed audits 

that he did not in fact do, accused management of trying to discredit his work by destroying the 

evidence of those audits and used excessive sick leave. 

Mr. Haney initially refused to attend thts examination and was suspended for three days. 

After the suspension, Mr. Haney was again ordered to attend the medtcal examination, which 

he did. In December, 1989, Cephus Childs, then Employee Assistance Officer, informed 

Schultz and Dom that all tests showed normal on Mr. Haney’s examination. Mr. Childs did not 

provide a copy of the examination results and DOT has been unable to locate any results that 

he may have recetved. 

Mr. Haney’s 1989-90 performance evaluation reflected that his performance had 

improved and his general performance met normal standards. Mr Haney was mstructed to 

continue on his performance improvement plan. Mr. Haney’s 1990-91 performance evaluation 

reflected that his general performance met normal standards, however. he was encoura,oed to 

contmue improvmg the quality of his work. 

In January, 1992, DOT instituted a new pohcy that auditors were to copy to floppy 

diskette all files relating to the audit and leave these disks in the audit file. Mr. Haney’s 

supervisors asked him to comply with this policy, but he did not follow it until December, 1992. 

In February, 1992, Carol Simon, a DOT employee with a work area adjacent to Mr 

Haney’s, complained to her supervisors that Mr. Haney was usins sexually explictt language 

which she believed was directed at her because he would only use the language when he knew 

that she was present. In May, 1992, Simon complained to her supervisors that Mr Haney was 

rubbing hts genitals when he talked to her. In AuSust, 1992, Stmon wrote a complaint to her 



superiors about Mr. Haney’s behavior. In response, Demetri Fisher (DOT’s Affirmative Action 

Equal Employment Opportunity Officer), Czeshinski and Schultz decided to move Mr. Haney’s 

office so that he was no longer adjacent to Simon. Mr. Haney was not directly confronted about 

his behavior. After her office was moved, Simon had no further complaints about Mr Haney. 

Mr. Haney’s 1991-92 performance evaluation reflected that his general performance met 

normal standards, and that he was encouraged to continue improving. 

On October 5, 1993, DOT received a complaint about Mr. Haney from Marilyn 

Berkvam, the director of the Shawano County Office on Aging. Mr. Haney had conducted an 

audit of her agency m December of 1992. Durin, 0 the course of the audit, Ms. Berkvam 

suggested to Mr Haney that DOT should tram agencies on how to keep their books. Mr Haney 

responded that he had been to her agency two years prior and that he had mstructed her on how 

to keep the books at that time. Ms. Berkvam demed to Mr Haney that he had ever been to 

their offtce before. Mr. Haney then accused Ms. Berkvam of htding something and a loud 

dtscusslon followed. Several of Ms. Berkvam’s employees and clients were present durmg this 

After receipt of the complaint from Ms. Berkvam, Dom met with Mr Haney and 

requested that he write an apology to Ms. Berkvam. Mr. Haney denied that he had acted 

improperly, stated that Ms. Berkvam was lying and that she was “some kind of sick in the 

head ‘* Mr. Haney again asserted that he had been to their agency in 1989 and that the recent 

encounter there was just a continuation of the problem that had previously existed. Mr. Haney 

did write an apology to Ms. Berkvam. 

Czeshinski, Dom, Schultz and Fisher discussed with Cynthia Morehouse, DOT’s Director 
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of the Bureau of Human Resources, whether Mr. Haney should be disciplined for his actions 

involving Ms. Berkvam. Morehouse and Fisher recommended that Mr. Haney be sent for a 

medical examination so that DOT could determine whether there was a medical reason for Mr. 

Haney’s behavior. 

In a letter dated October 28, 1993, Czeshinski directed Mr. Haney to attend an 

independent medical examination under sec. 230 37(2), Stats. Czeshinski informed Mr. Haney 

that the decision was based on his behavior during the incident involving Ms. Berkvam, his 

continuin_g claims to have audited places that he in fact had not audited, his excessive use of sick 

leave, his paranota regarding the files of the audits he works on and his working relationships 

with other staff members and the management of the audit staff 

Mr. Haney did not attend the medical examination. On November 17, 1993, an 
-2 

investigatory meetins and a pre-disciphnary meetm, 0 were conducted between Mr Haney. 

Czeshinskt and Dot-n to discuss his failure to appear for the examination. Mr. Haney confirmed 

that he received the order to attend, but that he did not do so. Czeshmski recommended that 

Mr. Haney be suspended for three days for violatins DOT’s insubordination work rule when he 

failed to attend a medical examinatton that he had been directed to attend. Morehouse and James 

Van Sistine, the Administrator of the Division of Business Management, concurred in 

Czeshinski’s recommendation. 

In a letter dated November 23, 1993, Czeshinski again directed Mr. Haney to attend a 

medical examinatton under sec. 230.37(2), Stats. In a letter dated November 26, 1993, Mr. 

Haney responded to Czeshinski’s order, statmg that she did not provide support for the items 

mentioned in her initial order and that he would not submit to the examination at any time 
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On December 6, 1993, an investigatory meeting and a pre-disciplinary meeting were 

conducted between Mr. Haney, Michael Plaisted, Mr. Haney’s union representative, Czeshinski 

and Dom to discuss Mr. Haney’s failure to appear and the second scheduled medical 

examination. Mr. Haney confirmed that he received the order to attend the examination, but 

that he did not attend. During one of the meetings, Mr. Plaisted provtded a copy of what he 

identified as a copy of the 1989 medical report on Mr. Haney. 

Czeshinski recommended that Mr. Haney be suspended for seven days for violatine 

DOT’s insubordination work rule when he failed to attend a medtcal exammation that he had 

been directed to attend. Morehouse and Van Sistine concurred. 

In a letter dated December 8, 1993, Czeshmski again dtrected Mr. Haney to attend a 

medical examinatton under sec. 230.37(2), Stats In a letter dated December 9, 1993, 
-> 

Czeshinski provided specrfic examples of her concerns about Mr haney’s behavror that 

prompted her demand that he receive a psychological examination. In a letter dated December 

21, 1993, Mr. Haney Indicated that he would not attend the December 22. 1993 exammatton. 

Mr. Haney did not attend the December 22, 1993, medtcal exammatton 

On December 22, 1993, an investtsatory meeting and a pre-disctplmary meetm,v were 

conducted between Mr. Haney, Platsted, Czeshinski and Dorn to discuss Mr. Haney’s fatlure 

to appear at the medical examination. Mr. Haney confirmed that he was ordered to attend the 

medical examination but that he did not attend the examination. FollowmS the meetings. 

Czeshinski met with Van Sistine, Morehouse and others. Morehouse, Van Sistine and Terry 

Mulcahy, DOT’s Deputy Secretary reviewed and concurred with Czeshinski’s recommendation 

that Mr. Haney be terminated. In a letter dated January 11, 1994, Mr. Haney was termmated 

5 



by Czeshinski for violating DOT’s insubordination work rule when he failed to attend the 

medical examination that he had been directed to attend. 

Mr. Haney appealed DOT’s termination to the Wisconsin Personnel Commission pursuant 

to sec. 230,44(1)(c), Stats. A hearing was held in front of an Administrative Law Judge on 

March 30, 1994. The hearing examiner found that DOT had the burden to prove by the 

preponderance of the evidence that it had just cause to suspend Mr. Haney for three days, to 

suspend Mr Haney for seven days, and to terminate Mr. Haney. The hearing examiner found 

that DOT met this burden of proof as to the three day suspension, but not as to the seven day 

suspension or the termination. The hearing examiner also found that the predisciplinary process 

did not violate Mr. Haney’s procedural due process rights. 

In a deciston dated March 9, 1995, the State Personnel Commisston adopted the proposed 
-> 

decision with significant modification The Commission found that the Department had met their 

burden of proof wtth respect to all of the disciplme imposed and that the predisciplinary process 

did not violate Mr. Haney’s procedural due process rights, One commissioner dissented. In 

response to the Commisston’s decision. Mr. Haney petmoned the court for judicial review under 

sec. 221.53, Stats. 

STANDARD OF REVIEW 

According to 5227.52, Stats., administrative decisions which adversely affect the 

substantial interests of any person are subject to review as provided in the chapter on 

admuustrative procedure. The court shall set aside or modify the agency action if it finds that 

the agency has erroneously interpreted a provision of law and a correct interpretation compels 
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a particular action, or it shall remand the case for further action under a correct interpretation 

of the provision of law. Sec. 227.57(5), Stats. 

Under §227.57(3), Stats., the court shall separately treat disputed issues of agency 

procedure, interpretations of law, determinations of fact or policy withm the agency’s exercise 

of delegated discretton. That is, if the administrative agency’s experience, technical competence, 

and specialized knowledge aid the agency in its interpretation and application of the statute, the 

agency determination is entitled to “great weight.” Kellv Co . Inc v Marquardt. 172 Wis. 2d 

234, 244, 493 N.W.2d 68 (1992)(citation omitted). If the agency decision is “very nearly” one 

of first impression, it is entttled to a mid-level standard of review, that is, “due wetght” or 

“great bearing.” z11_ De nova review is applied when the case is clearly one of first impresston 

for the agency and the agency lacks special expertise or experience m determmmg the question 
-, 

presented. Id. at 245 (citation omitted) 

An azency’s factual finding must be supported by substantial evidence found m the 

record Set 227.56(6), Stats. Substantial evidence IS the “quantity and quahty of evidence 

which a reasonable [person] could accept as adequate to support a conclusion ” Robertson 

Transuort Co. v Public Serv. Comm., 39 Wis. 2d 653, 658, 159 N.W 2d 636 (1968). It IS not 

required that the evidence be subject to no other reasonable, equally plausible interpretations. 

Hamilton v ILHR Dem. 94 Wis. 2d 611, 617, 288 N.W.2d 857 (19SO) 

In Wisconsin, the scope of judtcial review in a certiorari actton extends to the question 

of whether the administrative action complained of violated the guarantees of due process found 

in the state and federal constitution. Krisen v Nehls, 767 F 2d 344, 348 (7th Cir. 1985)(citation 

omitted). Furthermore, the reviewing court shall reverse or remand if it finds that the asency’s 
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exercise of discretion is in violation of a constitutional or statutory provtsion. Sec. 227.57(E), 

Stats. 

DISCUSSION 

In this case, the administrative agency’s determinatron is entitled to great weight because 

the agency has experience, technical competence, and specialized knowledge in the interpretanon 

and application of the statute. Sec. 230.37(2), Stats , has been in effect for a very long time and 

surely the agency has had significant opportunity to interpret and apply the statute. 

According to sec. 230.37(2), Stats : 

When an employe becomes physically or mentally incapable of or unfit for the 
effictent and effective performance of the duties of his or her posmon by reason 
of intirmuies due to age. drsabtlmes, or otherwtse, the appomtmg authorrry shall 
either transfer the employe to a pasition which requires less arduous duties. if 
necessary demote the employe. place the employe on a part-time service basis and 
at a part-time rate of pay or as a last resort, dismtss the employe from the 
service. The appomtmg authority may require the employe to submit to a 
medtcal or physical exammatton to determme fitness to continue in servtce.. 

Therefore. once an appointing authoruy has determmed that an employee has become phystcally 

or mentally Incapable or unfit for employment, the appomting authority may require the 

employee to submit to a medical exammation to determine the employee’s fitness to contmue 

employment. 

The court agrees that in order to uphold an employer’s decision to discipline or terminate 

an employee for failure to attend a medical or physical examination ordered by the employer, 

the court must find that the employer is making a reasonable request of the employee. That is, 

the court would not uphold such discipline or termination if it found that the employer was using 

the request for a medical or physical exam as a means of achieving a devious end, such as 
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harassment or a purely personal desire for information about the employee. 

In this case, Jane Czeshinski believed that certain incidences of behavior exhibited by Mr. 

Haney raised the issue of Mr. Haney’s fitness for employment. Specifically, she was concerned 

by Mr. Haney’s insistence that he had conducted audits in places where he had not actually 

zone, and while she had tolerated this behavior when Mr. Haney’s representations were confined 

to the immediate office environment, she became alarmed when Mr. Haney made a false 

representation of a prior audit to Ms. Berkvam. Furthermore, not only did Mr. Haney make 

the false representation to Ms. Berkvam, but he arged with her when she raised the possibthty 

that he had not been to her office prior to the present occasion 

Mr. Haney argues that he could have been disciplmed instead of ordered to have a 

medical examination for his conduct involvmg MS Berkvam This is true However, the record 

indicates that several persons were mvolved in the decision to order the medical evaluation in 

lieu of discipline, including Mr Fisher, the Affirmattve Action Equal Employment Oppormnity 

Officer. Mr. Fisher testified that based on the mformation that was provided to him. he agreed 

with the decision to suspend and eventually fire Mr Haney In addttion. Mr Fisher considered 

himself to be advocating on Mr. Haney’s behalf when he requested a medical examination 

instead of disciplinary action to address Mr. Haney’s behavior In fact, Mr Fisher stated that 

he “kinda felt like [he] was injecting and pushing the idea of [Mr. Haney] Setting a medical 

evaluation. ” (Return, p. 146). Mr. Fisher stated that they were pursuitis a medical evaluation 

because they wanted to gather all of the information available reSardm,o Mr. Haney before they 

proceeded with adverse action, such as discipline. (Return, p. 145). 

In light of Czeshinski’s and Schultz’s concerns about Mr. Haney’s behavior and Mr. 
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Fisher’s advocacy for a medical examination, the court finds that DOT’s request for a medical 

examination was a reasonable order. 

Mr. Haney argues that he received a medical examination in 1989, the results of which 

were normal, and therefore, the request for another examination in 1993 was superfluous m that 

it was precipitated by the same conduct that was the cause of the 1989 order. The court finds 

that there are sigtificant differences between the incidents leading up to the 1989 examination 

and the 1993 request for an examination, and, as the Personnel Commtssion noted, “[IIt is not 

like nothmg happened in the intervening four years.” (Decision. p. 11) The court finds 

particularly persuasive Jane Czeshmski’s concern about Mr. Haney’s confrontation with MS 

Berkvam about whether he had previously audited their agency. While Mr. Haney’s “memory 

lapses” that occurred withm the office were constdered problematic. they appear relatively 

harmless in comparison to Ivlr Haney’s confrontation with Ms. Berkvam. Clearly, the 

contmuation or possible escalation of instances of behavior such as the confrontation with Ms. 

Berkvam would affect Mr. Haney’s ability to effectively perform his Job 

The Personnel Commission found that under the circumstances, DOT had no choice but 

to terminate Mr. Haney upon his refusal to underso the medical examination. The court agrees 

for two reasons First of all, as the Personnel Commisston noted. the purpose of the 

examination is to determine fitness to continue in service. If an employee. by his own action. 

preyents his employer from determining such fimess, then the employer is left with little choice 

but to terminate employment. Secondly, if the employer makes a reasonable request for the 

employee to attend the medical examination and the employee refuses. the employer must 

possess the power to enforce their order. If this court were to allow an employee to reject an 
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employer’s reasonable order for a medical examination, it would practically ensure that 

subsequent employees, when faced with such an order, would feel free to reject it, knowing that 

the employer has no teeth with which to back their request. 

Finally, Mr. Haney argues that sec. 230.37(2) must be read to require a balancing of the 

appointing authortty’s interest served by the order to submit to a medical examination and the 

employee’s constnutionally protected privacy rights. The court believes that whatever 

“balancing” is required is significantly addressed by requirmg that DOT’s order for the medical 

examination be reasonable. The court has reviewed the cases cited by Mr. Haney, Daurv v 

Smith 842 F.2d 9 (1st Ctr. 1988). and FIVM v Sandahl, 58 F.3d 283 (7th Cir. 1995), and finds -, 

that there IS no language in either decision which indtcates that the court is required to balance 

the public Interest in obtaining the medical exammatron versus the employee‘s rrght to privacy 

It is important to note, however. that both cases did determme that the public interests at issue 

outwetghed the particular individual’s rrght to prtvacy, wuh the & court going so far as to 

say, “[w]e need not decide whether the order requirin g a psychtatrrc exammatton violated 

FIYM’S right to privacy, because even tf tt did. we agree wtth the First Ctrcuit that this right 

must give way to considerations of the public interest.” &. 58 F 3d at 290 Whrle there 

is no test as to whtch public interests are sufficient to requue the surrender of the mdividual‘s 

right, surely, as in this case, where a department of the state is sending an employee out of the 

office and into the public realm in order to evaluate the vartous agencies which deal wuh that 

department, there is a legitimate public interest in assuring that the individual is mentally capable 

and fit for employment, for both reasons of security and of efficiency. 
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CONCLUSION 

The court finds that DOT’s order that Mr. Haney attend a medical exammation was 

reasonable. The court also finds that DOT’s discipline and eventual termination of Mr. Haney 

for his failure to attend the medical examination was reasonable. The court does not find that 

Mr. Haney’s right to privacy was violated by DOT’s action. The agency dectsion to uphold Mr. 

Haney’s discipline and termination is affirmed. 

‘;k Dated this ,/5 day of &&. ,,1996 
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