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STATE OF WISCONSIN

PERSONNEL COMMISSION

GARY BENSON,
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DISMISSAL

V.

President, UNIVERSITY
SYSTEM (Whitewater),

OF WISCONSIN

Respondent.

Case No. 99-0057-PC-ER
This matter is before the Commission in light of the language used by the complainant in his charge of retaliation filed with the Commission. The following findings
appear to be undisputed.
FINDINGS OF FACT
1.

Complainant, who has riled numerous other complaints with the Person-

nel Commission, filed another complaint with the Commission on March 22, 1999.
The complaint, assigned Case No. 99-0057-PC-ER, alleged whistleblower retaliation.
Various documents were attached to the complaint. The subject of one undated, attached memo, written by complainant was: “The Pathological Lying of Jim Leaver,
Gaylon Greenhill, Attorney Alschitz and Others With Regard To The Bogus Disciplinary Hearing They Held On Me On January 15”.” The memo made numerous references to “Alschitz. ”
2.

In his memo attached to his complaint, complainant used the word “Al-

schitz” to refer to Edward Alschuler, a staff attorney with respondent.
3.

A member of the Commission’s staff wrote a letter to complainant dated

April 16, 1999. The letter noted the complaint (including its attachment which was incorporated into the complaint) “contain[ed] offensive language.” The letter directed
complainant to tile a sanitized version of the complaint with the Commission or face
dismissal of the case: “If you do not submit a revised complaint without offensive lan-
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guage by May 3, 1999, I will put the matter before the Commission, which may decide
to dismiss your complaint.” (Emphasis in original.)
4.

On May 12, 1999, complainant sent to the Commission, via facsimile, a

series of documents, but he did not file a revised complaint in Case No. 99-0057-PCER. The documents faxed to the Commission on May 12” also contained numerous
references to “Alschitz.”
5.

Complainant never filed a revised complaint.

6.

The Commission has advised complainant on prior occasions that offen-

sive language in his correspondenceis inappropriate and may cause the Commission to
disregard the correspondence.
7.

In a letter dated July 24, 1998, issued in Case No. 98-0017-PC-ER, a

member of the Commission’s staff wrote complainant, in part: “[I]t is unnecessaryfor
you to attempt to insult or demean me or to use expletives in your correspondence. I
ask you to refrain from them.”
8.

In a letter to the complainant dated September 28, 1998, a member of the

Commission’s staff wrote:
You sent, via facsimile, letters to the Commission on September 14,
1998, a letter dated September 18, and two letters dated September25”.
In my letter to you dated September9, 1998, I wrote you the following:
Your letter contained offensive language that is inappropriate for
correspondence with an administrative agency performing a
quasi-judicial function. You have been asked by the Commission
on several prior occasions not to use such language. Similar conduct by you in any future correspondence to the Commission (in
any of your cases) may cause the Commission to disregard that
correspondence.
Your September 14” letters (which included my September 9” letter as
an attachment), and the September 18” and 25” letters also contained offensive language. Therefore, the Commission is disregarding those letters. The Commission will not respond to them other than by sending
you this notice.
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Similar conduct by you in any future correspondence to the Commission
may cause the Commission to disregard that correspondence, without
written confirmation to you.
9.

The Commission previously dismissed another of complainant’s cases

(98-0179-PC-ER) because of complainant’s use of inappropriate language.
CONCLUSIONS OF LAW
1.

The Personnel Commission has the authority to require a certain standard

of decorum in its proceedings.
2.

The complaint in this matter fails to meet that standard.
OPINION

Complainant has been warned repeatedly about using inappropriate language in
his filings with the Commission. In this complaint, assigned Case No. 99-0057-PCER, complainant referred to Attorney Alschuler as “Alschitz.”
Given the complainant’s repeated misconduct and his failure to make use of the
express opportunity to correct the inappropriate language, the Commission exercises its
discretion and dismissesthis complaint in light of complainant’s failure to maintain an
appropriate level of decorum in these proceedings.
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ORDER
This matter is dismissed.

Dated:

w

2--

, 1999.

STATE PERSONNEL

COMMISSION

KMS: 990057Crnl I

Parties:
Gary Benson
2295 North 650 East
Provo, UT 84604-1710

Kathryn Lyall
President, UW-System
1720 Van Hise Hall
1220 Linden Drive
Madison, WI 53706

NOTICE
OF RIGHT OF PARTIES TO PETITION FOR REHEARING AND JUDICIAL REVIEW
OF AN ADVERSE DECISION BY THE PERSONNEL COMMISSION
Petition for Rehearing. Any person aggrieved by a tinal order (except an order arising from
an arbitration conducted pursuant to $230 44(4)(bm), Wis. Stats.) may, within 20 days after
service of the order, file a written petition with the Commission for rehearing. Unless the
Commission’s order was served personally, service occurred on the date of mailing as set
forth in the attached affidavit of mailing. The petition for rehearing must specify the grounds
for the relief sought and supporting authorities. Copies shall be served on all parties of record. See $227.49, Wis. Stats., for procedural details regarding petitions for rehearing.
Petition for Judicial Review. Any person aggrieved by a decision is entitled to judicial review thereof. The petition for judicial review must be tiled in the appropriate circuit court as
provided in §227,53(1)(a)3, Wis. Stats., and a copy of the petition must be served on the
Commission pursuant to $22753(1)(a)l, Wis. Stats. The petition must identify the Wisconsin Personnel Commission as respondent. The petition for judicial review must be served and
tiled within 30 days after the service of the commission’s decision except that if a rehearmg is
requested, any party desiring judicial review must serve and tile a petition for review within
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30 days after the service of the Commission’s order finally dtsposing of the application for
rehearing, or within 30 days after the fmal disposition by operation of law of any such application for rehearing Unless the Commission’s decision was served personally, service of the
decision occurred on the date of mailing as set forth in the attached affidavit of matling. Not
later than 30 days after the petition has been tiled in circuit court, the petitioner must also
serve a copy of the petition on all parties who appeared in the proceeding before the Commission (who are identified immediately above as “parties”) or upon the party’s attorney of record. See $227.53, Wis. Stats., for procedural details regarding petitions for judicial review.
It is the responsibility of the petitioning party to arrange for the preparation of the necessary
legal documents because neither the commission nor its staff may assist in such preparation.
Pursuant to 1993 Wis. Act 16, effective August 12, 1993, there are certain additional procedures which apply if the Commission’s decision is rendered in an appeal of a classiftcationrelated decision made by the Secretary of the Department of Employment Relations (DER) or
delegated by DER to another agency. The additional procedures for such decisions are as
follows:
1. If the Commission’s decision was issued after a contested case hearing, the Commission has 90 days after receipt of notice that a petition for judicial review has been filed in
which to issue written findings of fact and conclusions of law. ($3020, 1993 Wis. Act 16,
creating $227.47(2), Wis. Stats.)
2. The record of the hearing or arbitration before the Commission is transcribed at the expense of the party petitioning for judicial review. ($3012, 1993 Wis. Act 16, amending
213195
5227.44(g), Wis. Stats.

