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This  matter is before  the Commission because  of  a  dispute  as to the  issue  for 

hearing. The appeal  arises from respondent's  action  of  not  selecting  the  appellant  to fill  

a  vacant  position.  Appellant  appears pro se. 

The following  findings  appear  to  be  undisputed  and are made solely  for the pur- 

pose  of this  ruling. 

FINDINGS OF FACT 

1 ,  Prior  to March of 2000, when she left  state  service  by  taking  disability 

retirement,  appellant was employed by  respondent as an Education  Consultant. 

2. In October of 2000. respondent  had  a  vacant  position for an Education 

Consultant,  Title I: Mathematics. 
3. On October 10, 2000, appellant  applied  for  permissive  reinstatement  into 

the  vacancy 

4. Respondent elected  not  to  grant  permissive  reinstatement  to  appellant 

without  competition,  but  did  include  appellant  in  the list of persons later  interviewed for 

the position. 

5. After  the  interviews,  respondent  offered  the  position  to  another  applicant 

who declined the offer Respondent then  offered  the  position to a  second applicant who 

accepted. 
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6. Respondent notified  appellant on January 24,  2001, via  telephone,  that 

she was not  selected  for  the  vacancy. 

OPINION 
Appellant  filed a letter of  appeal  with  the Commission on February 20, 2001 

The letter  stated,  in  part: 

The purpose  of this missive is to  request an  appeal. I want to appeal  the 
decision  by  the Department  of  Public  Instruction  not to select m e  for  the 
position of education  consultant  Title I: Math Education. I applied  for 
reinstatement  to  that  position on 10 October 2000. I was informed  by 
Jim Walls on 24 January 2001 in a telephone call  that I initiated  that I 
was not  selected  for  the  position. 

The Commission convened a prehearing  conference on March 22. 2001. The 

prehearing  conference  report  includes  the  following  language: 

After a lengthy  discussion  regarding  appellant's  allegations  in  this mat- 
ter,  the  hearing examiner  proposed the  following  statement  of  issue: 

Whether respondent  abused its discretion by  considering  other  in- 
dividuals  for  the  vacancy  for  the  position  of  Consultant - Title I 
Mathematics, rather  than  simply  appointing  the  appellant  to  that 
position  without  competition. 

After  proposing  this  issue,  the  appellant made additional comments sug- 
gesting  she  might  also  be  seeking  to  appeal  certain  other  conduct  by re- 
spondent. 

The appellant  has  until April 4. 2001, to  indicate if she feels  the  proposal 
does not  accurately  and  completely  describe  her  allegation(s)  in  this 
matter If she  disagrees  with  the  current  language,  she is to propose al- 
ternative/additional  language  and  submit it by the same date. If she  does 
not  disagree  with  the  proposal,  the  respondent will have until  April 18, 
2001, to file  preliminary motions in  this  matter 

In a submission filed on April 4, 2001, appellant  sought  significant  changes  to 

the March 22"d version  of  the  issue  for  hearing. Respondent later responded to  appel- 

lant's  proposal. The appellant's  proposals  are  set  forth below in  italics  followed  by a 

summary of  respondent's  response, in  brackets. The Commission has  added a num- 

bering  system  for  ease  of  reference: 
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Change to: 
A. Whether  respondent  abused its discretion by not  appointing ap- 
pellant  to  the  vacant  position  of  Consultant - Title I: Math Education. 
[Respondent  agrees to  this  statement of the  issue as long as it is under- 
stood  that it "pertains to the  interview  process  and  qualifications of the 
applicants  but  does  not  include  any  pre-interview  issues,  such  as  the 
permissive  reinstatement  issue."] 

Additional  Issues 
I Did the Department of Public  Instruction's Human Resources De- 
partment and  John  Benson arbitrary  (sic) and capriciously  decide  not  to 
follow  the  permissive  reinstatement  rules and process  because  of  histori- 
cal  institutional  racism,  discrimination.  bias and hostility towards  the 
appellant  during  the  Benson  Administration? 

[Respondent argues that these claims  should  be  pursued as part of a Fair 
Employment Act  complaint  and that  "[a]  non-selection  appeal is limited 
to abuse of discretion."] 

2. Did the Department of  Public  Instruction  violate  the Americans 
with Disabilities  Act  because they failed  to  give  clear  instructions  re- 
garding  tasks in the interview.  Therefore 1 wasn't  given  the  opportunity 
to  identify  the  necessary accommodations  needed to  carry  out  the  task of 
Keyboarding. I was informed  that I would be required  to do a writing 
sample when in actuality. I was expected  to do a keyboarding  sample 
which is a distinctively  different  task  than a writing sample and requires 
accommodations in order  for me to  execute  that  task. I have to wear 
splints and require a voice-activated  computer. 

[Respondent  argues that  these  claims  should  be  pursued as part of a Fair 
Employment Act  complaint  and that "[a] non-selection  appeal is limited 
to abuse of discretion."] 

3. Did the  Department of  Public  Instruction  violate  any  labor  laws 
relative  to  reinstatement of a disabled  retiree who is no longer  totally 
disabled and is eligible  for  reinstatement?  Reinstatement was requested 
when a vacancy  existed in my permanent class. I obtained  permanent 
status in class  as a consultant. 

[Respondent argues this  relates to pre-certification  conduct  that is beyond 
the Commission's jurisdiction. Respondent  suggests  appellant  should  be 
required  to  identify  the  specific  "labor law" that  required  her  reinstate- 
ment.] 
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4. Did the Department of Public  Instruction  violate  the  permissive 
reinstatement law when it required  appellant to compete for a vacant po- 
sition  in  her permanent class? 

[Respondent  argues this  relates  to  pre-certification conduct that is beyond 
the Commission's jurisdiction. Respondent also  contends  there is no law 
requiring  respondent  to  grant  permissive  reinstatement  situation. J 

5. Did the Department of Public  Instruction  violate  any  labor laws 
when the  appellant was not  given  equal  consideration in the  selection 
process? I was not  required to provide  references for consideration 
whereas it is obvious  that  other  applicants were requested to provide  ref- 
erences  that were considered in  the  selection  process. 

[Respondent  argues that unless  the  appellant  identifies  the  specific  "labor 
law" that respondent  allegedly  violated  by  not  contacting  references  for 
appellant,  the  issue is inappropriate.] 

6. Did historical  diflerential  treatment  cause  the  respondent  not to 
follow  the  rules and process of permissive  reinstatement. 

[Respondent  argues that  the  proposal is too  unclear  to  permit a response 
but  that  to  the  extent  the  issue  relates  to a decision  prior to certification, 
the Commission lacks  jurisdiction.] 

Complainant filed supplemental materials on April 19, 2001 In those  materials, 

complainant  included a list of  "Possible  Reasons  for  Non-Selection" 

Historical  bias and distortions  perpetuated  by former  supervisors, Barb 
Bitters & Bill Erpenbach 
Stereotyping (math is too complex for African  Americans) 
Fiscal  reasons  because of m y  seniority 
View m e  as a liability because of m y  disabilities 
Unfounded fear of legal  action  by m e  
Vindictiveness  towards m e  because I appear in Nathaniel  Harwell's 

web site  information  about DPI in which I had no involvement in its de- 
velopment or dissemination 
Institutional  racism 
Prejudice 
Apparent hostility towards m e  (i,e.,  did  not  return  telephone  call; 

would not meet  with m e  to  discuss m y  reinstatement;  didn't  support m e  
during  illness; would not let m e  earn money as a LTE during  disability) 
Discrimination 
Holding m e  to  higher  standard (i.e., said I don't  have BS in Math) 
Denying m e  courtesy of permissive  reinstatement  without  competition 
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Respondent's jurisdictional  objection 

Before  addressing  the  appellant's  individual  proposals,  the Commission notes 

that respondent  has  raised a jurisdictional  objection  to any  review  of its decision  not  to 

reinstate  the  appellant  before  considering  the  other  candidates: 

While the commission has  jurisdiction under §230.44(1)(d)' to hear  ap- 
peals  related  to  non-selection, it is limited to situations  after  certification. 
The issue  as  stated  in  the  conference  report  refers to an  event  that oc- 
curred  prior  to  certification,  therefore  outside  the  scope  of  the commis- 
sion's  jurisdiction.  (Respondent's  arguments  dated  April 18, 2001)' 

There is nothing in the  materials  submitted  by  the  parties  to  conclusively show if 

the  respondent's initial decision  (to  only  consider  the  appellant  as one of several  candi- 

dates) was  made before or after a list of  certified  candidates  had  been  developed  for  the 

vacancy,  There is no dispute  that  appellant first asked for reinstatement  to  the  position 

in  question on October 10' and was informed on January 24". after  interviews  had been 

conducted, that she  had  not  been  selected. The record  does  not show  when the  certifi- 

cation list was prepared for the  vacant  Education  Consultant  position. W e  also  don't 

know  when respondent  decided it was going to go ahead  and  interview  the list of  certi- 

fied  candidates  rather  than  reinstate  appellant. For purposes  of  addressing  the  respon- 

dent's  jurisdictional  objection,  the Commission assumes that  respondent's first action 

not  to  reinstate  the  appellant  occurred before the  Certification. 

The respondent's  jurisdictional  objection  (i.e. its reliance on the  particular  date 

of  the  certification) fails to recognize  prior  decisions  of  the Commission explaining  that 

' Pursuant  to  §230.44(1)(d): 
A personnel  action after certification which is related to  the hiring process in 
the classified service and which is alleged to be  illegal or an abuse of discretion 
may be appealed  to the commission. 

Elsewhere in its arguments, respondent  states  that  the Commission lacks  jurisdiction  under 
§230.44(1)(d),  Stats.,  to  review  any  conduct  occurring prior  to the interviews of the certified 
candidates. The Commission  assumes the substitution  of  "pre-interview"  for "after certifica- 
tion" was inadvertent. 
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the  reference to "certification"  is simply to the  stage in the appointment process after 

which the  appointing  authority has the  authority to make an appointment decision. 

The reinstatement'  decision (Le. the  decision  not to reinstate)  is addressed by the 

Commission's ruling in Lundeen v. DOA, 79-208-PC, 6/3/81, In that case,  the  appel- 
l a n t  had retired  in 1977, when he reached the  then mandatory retirement age of 65. 

After  the mandatory retirement age was changed in 1978 to 70, appellant  requested  re- 

instatement to his former position of Superintendent of Buildings and Grounds 3. Re- 

spondent denied  the  request by letter in January of 1979. In April of 1979, respondent 

announced a Superintendent of Buildings and Grounds 3 vacancy, Appellant was not 

informed of the vacancy, did  not  apply and another  individual was appointed. The de- 

cision  reads,  in  part: 

The respondent  also argues in his  post-hearing  brief  that  there "has been 
no personnel  action  after  certification  relating to the  hiring  process  in  the 
classified  service. " 

The appellant  requested and was eligible  for  reinstatement. The respon- 
dent  elected not to reinstate him to a vacant  position. This failure to re- 

' Pursuant to  §230.31(1),  Stats. 
Any person who has held a position  and  obtained  permanent  status in a class 
under  the  civil  service law and rules and who has separated from the  service 
without  any  delinquency or misconduct on his or her part but owing to reasons 
of economy or otherwise s h a l l  be  granted  the  following  considerations: 
(a) For a 5-year  period from the  date  of  separation,  the  person  shall  be  eligible 
for reinstatement  in a position  having a comparable or lower  pay  rate or range 
for which  such  person is qualified. 

The term  "reinstatement" is defmed in SER-MRS 1.02(29), Wis. Adm. Code, as fol- 
lows, in part: 

"Reinstatement" means the act of  permissive  re-appointment  without  competi- 
tion  of an employee or former employee under s. 230.31,  230.33,  230.34 or 
230.40(3),  Stats.,  to a position: 
(a) In the same class in which the  person was previously employed 

In contrast,  the  term  "restoration" is defined in $ER-MRS 1.02(30), Wis. Adm. Code, 
as  follows, in part: 

"Restoration" means the act of mandatory  re-appointment  without  competition 
of an employee or former employee under s. 230.31,  230.32, 230.33 or 
230.34, Stats.. to a position: 
(a) In the same class in which the person was previously employed. 
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instate was equivalent  to a denial  of  reinstatement or appointment  occur- 
ring  after  certification when the  actual  appointment was made. 

Similarly,  in Wing v. DER, 84-0084-PC, 4/3/85, the Commission reviewed a decision 
not to select  the  appellant from among a list of  persons  seeking  transfer,  reinstatement 

and  demotion to a vacant  position, even  though no examination  had been given to fill 

the  position  and no list of  eligible  candidates  had been certified: 

Even though no certification  actually  occurred  with  respect  to  the 
[Budget  and Management Analyst]  position,  the  point  of  obtaining a 
group of  eligible  applicants was passed.  This was done by having  the 
appointing  authority  select an applicant from among all of  those who 
sought to  transfer,  reinstate or demote into  the  position.  This  procedure 
took the BMA appointment  process  past  the  point  of  certification  and 
into  the  realm  of  the  exercise of selection  discretion  by  the  appointing 
authority 

The apparent  intent  of  §230.44(1)(d), Stats., is to permit, infer alia, ap- 
peals  of  appointment  decisions. Those decisions  are made in all in- 
stances  by  the  appointing  authority, There are no apparent  policy  rea- 
sons for  interpreting  §230.44(1)(d), Stats., to permit  appeals  of  appoint- 
ment decisions onZy when actual  certification  by  the  administrator  pre- 
ceded  the  selection  decision. A n  interpretation of the  phrase  "personnel 
action  after  certification" to exclude  appointment  decisions  that were not 
preceded  by a particular  certification would result  in  an  illogical  distinc- 
tion  within one category  of  personnel  selection  decisions. A n  employee 
seeking  reinstatement,  voluntary  demotion, or transfer  into a position 
could  appeal  an  alleged  abuse  of  discretion  in  the  appointment  decision if 
the  appointing  authority's  consideration  of  eligibles  included  those  certi- 
fied as a result  of  competition,  but  could  not  appeal if there was no such 
certification  because the appointing  authority  had  requested  only  the 
names of  those  interested  in  transfer,  reinstatement or voluntary demo- 
tion,  pursuant  to §ER-Pers 12.02(3), Wis. Adm. Code: 

The administrator may submit  the names of persons  interested  in 
transfer,  r.einstatement or voluntary demotion  along  with a certifi- 
cation or, at  the  request  of  the  appointing  authority,  in  lieu  of a 
certification. 

The Commission is convinced that no such distinction was intended  and 
that  the  legislature  utilized  the  phrase  "after  certification" to refer  to a 
certain segment of the  appointment  process. 
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In Seep v. Pen. Comm., 140 Wis.2d 32 (1987). the Court of Appeals  upheld 

the Commission's decision  under  §230.44(1)(d), Stats., rejecting a decision  by  the De- 

partment of Health  and  Social  Services (DHSS) to deny  reinstatement to Ms. Seep be- 
cause  of a history of sick  leave  abuse. Ms. Seep had  been employed at DHSS's South- 
ern Wisconsin  Center for the  Developmentally  Disabled for 20 years  until  her  retire- 

ment in January of 1982. At that time,  she was told  that she  could  be  reinstated if she 

applied  within 3 years. One year  later,  she  sought  reinstatement  but  her  request was 

denied. The  Commission concluded that DHSS's decision  not  to  reinstate Ms. Seep 
was an  abuse  of  discretion  under  §230.44(1)(d), Stats., and rejected it. 

In the  present  case,  the  facts  recited  by  respondent show that it first decided  not 

to  reinstate  appellant  to  the  vacant  Education  Consultant  position  without  considering 

other  candidates,  and  that it subsequently  considered  appellant  along  with  other  candi- 

dates who had been certified as eligible  for  the vacancy, but  decided  to  hire someone 

other  than  the  appellant  for  the  position. 

While the  respondent may have actually made  two decisions at two different 
times in this matter,  the  net  effect  of its conduct was to  not  select  the  appellant  for  the 

vacancy  even  though  respondent  had  the  discretion, at either  point  in  the  process,  to so 

employ her.  Consistent  with its previous  rulings,  the Commission's authority under 

§230.44(1)(d),  Stats.,  extends  to  the  action  not to reinstate  the  appellant  without  consid- 

ering  additional  candidates. The fact  that this action  occurred  before  the names of  other 

candidates  had  been  certified is irrelevant.  Section  230.44(1)(d) encompasses decisions 

by an  appointing  authority not to hire someone to fill a vacant  position. That is pre- 

cisely what  respondent did when it rejected  appellant's  reinstatement  request  in  October 

of 2000 and  decided  merely to  consider  her  along  with an as  yet undetermined list of 

additional  candidates. 

Therefore,  the Commission rejects  the  respondent's  jurisdictional  objection to 

Commission review of that  portion  of its non-selection  decision made prior  to  certifica- 

tion  of  additional  candidates,  i.e.  the  failure  to  reinstate  the  appellant  before  considering 

additional  candidates. 
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Issue  for  hearing 

The Commission has a responsibility  to  provide  notice  to  the  parties of all con- 

tested  case  hearings.  Pursuant  to  §227.44(2),  Stats: 

The notice  shall  include: 
(a) A statement  of  the  time,  place,  and  nature  of  the  hearing,  including 
whether  the  case is a class 1, 2 or 3  proceeding. 
(b) A statement of the  legal  authority and jurisdiction under  which the 
hearing is to be  held 
(c) A short  and  plain  statement  of  the  matters  asserted. If the  matters 
cannot  be  stated with specificity at the  time  the  notice is served,  the no- 
tice may be  limited  to a statement  of  the  issues  involved. 

In a case  filed under §230.44(1)(d), Stats., the  hearing  issue is typically  phrased 

simply in terms  of  whether  the  respondent's  decision  not to hire  the  appellant  for  the 

vacancy in  question was "illegal or an  abuse  of  discretion." Miller v. DPI, 00-001 1- 
PC, 2/8/01; Harrison v. DNR, 99-0112-PC, 8/28/00. 

In  appellant's first proposal for an additional  issue,  she  contends  that  respon- 

dent's  actions were taken  "because of historical  institutional  racism,  discrimination, 

bias and hostility towards the  appellant."  Appellant's April 19' submission identifies 

historical  bias,  racial  stereotyping,  institutional  racism,  prejudice and discrimination as 

possible  reasons for respondent's  action.  Appellant  also  contends  that  respondent  failed 

to  reasonably accommodate her  disability  during  the  selection  process. One question 

raised  by  this  appeal is whether  such allegations  are  properly  considered as part  of an 

appeal  under  §230.44(1)(d),  Stats.,  rather  than  in  the  context  of  a  complaint of dis- 

crimination  filed  under  the Wisconsin Fair Employment Act. 
Within  Wisconsin's civil  service code,  found in subch. 11, ch. 230, Stats., is 

5230.18,  which provides: 

No question  in any form of  application or in any  examination may be so 
framed as to  elicit  information  concerning  the  partisan  political or relig- 
ious  opinions or affiliations  of  any  applicant  nor may any  inquiry  be 
made concerning  such  opinions or affiliations and all disclosures  thereof 
shall  be  discountenanced  except  that  the  administrator may evaluate  the 
competence and impartiality of applicants for positions  such as clinical 
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chaplain  in a state  institutional program. No discriminations may be  ex- 
ercised  in  the  recruitment,  application,  examination or hiring  process 
against  or  in  favor  of  any  person  because  of  the  person's  political or re- 
ligious  opinions  or  affiliations  or  because of age,  sex,  disability,  race, 
color,  sexual  orientation,  national  origin or ancestry  except as otherwise 
provided. 

This  language  descends from 1905 Wis. Act 363, which created a civil  service  structure 

for  the  State.  Pursuant to $26 of that law: 

No question  in any form of  application or in any  examination shall be so 
framed as to elicit  information  concerning  the  political  or  religious 
opinions  or  affiliations  of  any  applicant, nor shall  any  inquiry  be made 
concerning  such  opinions  or  affiliations  and all disclosures  thereof  shall 
be discountenanced. No discriminations  shall  be  exercised,  threatened, 
or promised,  by  any  person in  the  civil  service  against or in  favor  of  any 
applicant,  eligible,  or employee in  the  classified  service because  of his 
political or religious  opinions  or  affiliations. 

Pursuant  to 1971 Wis. Act 270, 941, this language was  amended to  reference other 
forms  of  discrimination: 

No question in any form of application  or in any  examination shall be so 
framed as to  elicit  information  concerning  the  partisan  political  or  relig- 
ious  opinions  or  affiliations of any applicant nor shall any  inquiry  be 
made concerning  such  opinions or affiliations and all disclosures  thereof 
shall be  discountenanced  except  that  the  director may evaluate  the com- 
petence  an  impartiality  of  applicants  for  positions  such as clinical chap- 
lain  in a state  institutional program. No discriminations  shall  be  exer- 
cised  in the recruitment,  application,  examination or hiring  process 
against  or in favor  of  any  person  because of his  political or religious 
opinions or affiliations or because of his age, sex,  handicap,  race, color, 
national  origin or ancesrry  except as orhenvise  provided. (Emphasis 
added.) 

The  same law revised  the  civil  service laws so that  state employees could  appeal 

''personnel  decisions made by  appointing  authorities when such  decisions are alleged  to 

be illegal or an  abuse  of  discretion." 1971 Wis. Act 270, 511, Sec. 11, creating 
§16.03(4)(a),  Stats. Those appeals were taken  to  the  Director of the Bureau of Person- 

nel  in  the Department  of  Administration,  and  "actions  and  decisions  of  the  director" 
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could, in turn,  be  appealed to the  Personnel  Board. 1971 Wis. Act 270, $13, creating 

§16.05(l)(f), Stats. 

In 1978, the  legislature  again made substantial changes to  the  civil  service 

structure. The Personnel Commission was created  by 1977 Wis. Act 196, (referred  to 
here  as  the  "Stevens-Offner  Act")  effective  February 16, 1978. The Commission was 

given  the  responsibility  of  hearing  appeals of a personnel  action  "related  to  the  hiring 

process in the  classified  service and which is alleged to be illegal or an  abuse  of  discre- 

tion." 1977 Wis. Act 196, $121, creating  §230,44(1)(d),  Stats. However, the same 

legislation  also  granted  the  Personnel Commission responsibility,  effective  February 16, 

1978, to review complaints of discrimination  filed under the Wisconsin Fair Employ- 

ment Act. 

The Wisconsin Fair Employment Act (WFEA) had  been  created  by 1945 Wis. 
Act 490. Initially,  the  responsibility to administer  the law and to  receive  and  investi- 

gate  complaints  charging employment discrimination  based on race,  creed,  color,  na- 

tional  origin or ancestry was conferred on the  Industrial Commission. Subsequent 

amendments prohibited  discrimination  based on age,'  sex,'  handicap' and ar- 

restkonviction  record'  and  extended  the  reach  of  the  Fair Employment Act to  licensing 

agencies.' Immediately prior to the  implementation of the  Stevens-Offner  Act,  the 

WFEA was administered  by  the  Department  of  Industry, Labor and Human Relations, 

which processed  complaints  of employment discrimination  filed  against  private employ- 

ers as  well as those  complaints  filed  against  the  State of Wisconsin as an  employer. 

Once the  Stevens-Offner  Act went into  effect,  the Personnel Commission took on the 

responsibility  of  processing WFEA complaints filed  against the State of Wisconsin as 
an employer 

1959 Wis. Act 149. 
' 1961 Wis. Act  529. 
' 1965 Wis. Act 230. 
1977 Wis. Act 125. 
' 1967 Wis. Act 234. 
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Even though the Commission has  previously  issued at  least one decision in an 

appeal under §230.44(1)(d),  Stats., that addresses  a  claim of dis~rimination,~ the l a n -  

guage and legislative  history of 5230.18 and the WFEA support  the  conclusion  that  the 
Personnel Commission must process  claims of discrimination  arising from a civil serv- 

ice  selection  process  (including  discrimination  based on age, sex,  disability,  race,  color, 

sexual  orientation,  national  origin or ancestry)  pursuant to the WFEA complaint  proce- 
dure rather than as an appeal under §230.44(1)(d). 

The legislative  history shows that  these two jurisdictional  routes developed  sepa- 

rately The Commission's authority to review "illegal or abuse of discretion"  allega- 

tions  regarding  the  hiring  process  arose from a civil  service law that  existed  before  the 

enactment of the WFEA. The  Commission attained  jurisdiction over both procedures 
simultaneously, from different  predecessor  agencies, when the Commission  was created 

pursuant to the  Stevens-Offner  Act. However, the WFEA establishes  a  very  specific 
procedure for  processing  allegations of discrimination  involving employment with  the 

State of Wisconsin. The procedure described in 5111.39. Stats., and in Ch. PC 2, Wis. 
Adm.  Code, provides for an investigation" of the  alleged  discrimination  as  well  as  for 

conciliation  efforts. The WFEA has  a much longer filing period" and provides for 
more extensive  remedial  authority l2  

The  Commission will supply  the  appellant  with  a complaint form so that she 

may pursue any claims of discrimination  she may have relating to the  personnel  action 

in question in  the  context of a charge under the WFEA. 

In Jacobson v. DILHR, 79-28-PC. 4/10181, the Commission addressed  claims  of sex dis- 
crimination as well as retaliation  for  having  filed  prior  complaints  of  discrimination. 
l o  Pursuant to §230.45(1m), Stats., a complainant may waive the  investigation and  proceed to a 
hearing on the  complaint. 
I' The WFEA filing  period is 300 days rather  than  the 30 days for an  appeal.  under 
§230.44(1)(d). 
I' Under the WFEA, the Commission may "order  such  action  by  the  respondent as will effectu- 
ate  the purpose of this subchapter,  with or without  back pay." g111.39(4)(c),  Stats. The 
Commission's authority  to award relief for a successful appeal under §230.44(1)(d), Stats., is 
limited by §230.44(4)(d), Slats., and  does not  include  back pay, Seep v. Pen. Corn, 140 
Wis. 2d 32 (Ct. App., 1987). 
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The Commission's enforcement authority under §230.44(1)(d), is limited to 

provisions of Wisconsin's civil  service laws,  including  related  administrative  rules, For 
example. the Commission has no authority to hold that respondent's conduct in  the  pre- 

sent  matter  violated  federal law." In Bulele v. DILHR er al., 95-0063-PC-ER, 

10/16/95, the Commission rejected  a proposed issue  for  hearing  that was phrased in 

terms of whether the  respondents had "engaged in racketeering  activities  with  respect to 

the  decision  in 1995 not to select  the complainant" to fill a  specific vacancy. The 

Commission specifically addressed  the  question of whether such an allegation fit within 

the scope of §230.44(1)(d),  Stats: 

This provision  permits  the Commission to review decisions to select  a 
candidate  for  a  vacant civil  service  position, if the  appellant/unsuccessfl 
candidate  alleges  the  decision was illegal or an abuse of discretion. 
While the  statute does not otherwise  describe what is intended by the 
word "illegal," it is reasonable to interpret  the word to refer to an action 
taken that  is contrary to the  civil  service  statutes (subch. 11, ch. 230, 
Stats.) or the  administrative  rules promulgated thereunder Nothing 
within  those  sources  prohibit[s]  "racketeering" which is defined in 
§946.82(4), Stats.  Allegations of criminal activity must be prosecuted in 
court,  rather  than  before an administrative forum. If complainant  [were] 
able to pursue his  "racketeering"  claim in the  present  case,  the Commis- 
sion would be operating in an area that  is reserved to the  courts. "[Aln 
administrative agency has  only  those powers  which are  expressly con- 
ferred or which are fairly implied from the  four  corners of the  statute 
under which it operates." Stute (DOA) v. ILHR  Dept., 77 Wis. 2d 126, 
136, 252 N W.2d  353 (1977). 

In her second proposal for an "additional  issue,"  appellant  alleges  the respon- 

dent  violated  the Americans with Disabilities Act during  the course of the  interview, 

The federal Equal Employment Opportunities Commission is vested  with  the  responsi- 

bility  for enforcing  the  provisions of the Americans with  Disabilities Act (ADA), 42 

l3 In Holubowicz v. DOC, 90-0048, 0079-PC-ER, 8/22/90, the Commission refused  to  consider 
an argument that the respondent's  conduct  violated  the Fair Labor Standards  Act  and  stated that 
the complainant's concerns  would  have to be raised with the "appropriate  regulatory agency." 
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U.S.C. 3512101 er seq. The Personnel Commission lacks  jurisdiction  to  enforce  the 
ADA so appellant is not  eligible to pursue this claim  as  part of her  appeal.I4 

Appellant's  third  proposal  for  another  issue  asks whether  respondent's  conduct 

violated "any labor laws"  without  further  specification. In her  fourth  proposal,  appel- 

lant  refers to violation of "the  permissive  reinstatement  law " Appellant's  fifth pro- 

posed  "additional  issue"  refers  to  the  respondent's  alleged  failure  to check  references 

for  the  appellant.  Appellant  proposal  suggests  this  conduct  violated a "labor law" with- 

out  specification. The appellant's  final  proposal  refers  to  "historical  differential  treat- 

ment" and "rules and process  of  permissive  reinstatement"  without  any  clarification. 

As already  noted,  the Commission's enforcement  authority  under  §230.44(1)(d), 

is limited  to  provisions of Wisconsin's civil  service  laws,  including  related  administra- 

tive  rules. A general  statement of issue  referencing  illegal  conduct is broad enough to 

encompass an  alleged  violation  of a statutory  provision  found  in  subch. I1 of ch. 230, 

Stats., or a related  provision  in  the Wisconsin  Administrative Code. 

'' The appellant  could  decide to raise a disability discrimination claim as part of a discrimina- 
tion  complaint form tiled with the Personnel Commission under the WFEA. not the ADA. 
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ORDER 
The Commission establishes  the  following  issue  for  hearing: 

Whether respondent’s  failure  to  hire  the  appellant for the  position of 
Education  Consultant,  Title I: Mathematics, was illegal or an  abuse of 
discretion. 

This  issue  encompasses  appellant’s  allegations 1) relating  to respondent’s  action of re- 

quiring  appellant to compete for the  position 2) that  other  applicants were requested  to 

provide  references  while  appellant was not;  and 3) relating to the  decision  to  hire 

someone other  than  appellant from the group  of  candidates  for  the  positions. 

Dated: t!&U& 25 ,2001 STATE PERSONNEL COMMISSION 
I / 

n 


