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ajudication under sub. (Im), shall be admissible in o#1-
dencdq the issue of the obscenity of gaid matter #fid on
“the issue™sf the defendant’s knowledge that gpfd matter
is obscene; prqvided, that if the judgmen If the court
sought to be intPoduced in evidence is ¢ne holding the
matter to be obscene,Nt shatl ﬁot_; be admitted ‘unless the
defendant in said criminmM action was served with notice
of the action under this sectiqu/ or appeared in it, or is
later served with notice ofZthée\judgmetit of ‘the court
hereunder, and the crig#hal prosed tlon is based upon
corduct by said defepdant occurring mb ;& i:'han 18 hours
’after such servige” or suéh. appearance,Swhichever is
earher. | \

’ WILKI J. (concurring). 1 concur with thie malsrity
in thei dxsposrtlon of this appeal and by so. concurn .
in @& way do.¥ abandon my position as taken in i my con-
olrring opmion to Court ¢ TR
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1. Statcs—Employees——-Cwil servrccu—})lscharge for cause—-—Ap-
' pointing -duthoyity’s burden of proof. - -

. -On appeal hy a civil service e empldyee to the State ‘Personnel

Board from gxscharge .h*thn appointing authoﬂ?t.? .challenged

@9 arbitrary, .capricious, or ‘without cause, the amw]:i
+ ficer mis¥ present ‘evidence to sustain-the discharge; and has

the burdentof* provmg tEat if wp.s ;or ju‘t cavse. pp 132, 133;
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2. Statos—nmployees-—cwll serv;ce——l);s;harge for cause--Ap-
Jpointe¢’s-burden of prodf—Meanmg.,_. BRI ™,

.~ The burden .of :proof, fwhich "the .appointing’ authonty must

sust:nn in snpport of rhscharge of 8 cnh} semce ,employee,

Py

3

Il et b Y N
4




.‘:\! \ f:’,‘ N
'% ! . é.(;’.‘ :
o S
124 SUPREME COURT OFF WISCONSIN, (D,
Reinke v. Personnel Board, 53 Wis. 2d 123,

1 means the burden of persuasion and not the burden of going
~| forward with the evidence, which never shifts, but remains
on him throughout the whole case—this unlike the burden
F* of going forward with the evidence which shifts to the other

party when a prima facie case has béen established. p. 133.

- 3. States—Employeces—Civil service—Discharge of counsclor at
school for girls—I’ersonnel Board’s erroncous interpretation
‘ of appointing authority’s burden of proof.

" - In a discharge procecding before the State Personnel Board,
1 instituted by a former counselor at the Oregon School for
4 Girls who had been discharged allegedly for just cause be-
' cause she slapped an inmate contrary to institutional rule,
which she denied, the Personnel Board erred when at the
hearing it interpreted the burden of proving that the dis-
charge was for cause to mean that the state had the burden
of going forward with the evidence and did not have the
burden of proof, thereby placing the latter burden on the
employee of ncgating the existence of evidence which would
sustain the discharge. pp. 131-133. ‘

4. States—-—Employees—-'-Ci\ il service—Discharge of counselor -at
school for girls—Xirroncous npphcatmn of substantml evis
dence test in determining issue.

The -Personnel Board also erred when, in evaluatmg- the evi-

- dence and finding the discharge was for just cause, it mis-

S conceived its role as being merely to find substantial evidence

: to support the action of the employer, for the Substantial

, evidence test is applicable only on judicial review of adminis- |
AT trative determinalions unless (as not true here) otherwise
L provided by statute. pp. 133-136.

5. States—~Employees—Civil service—Discharge of counselor at

. school for girls—Requisite- quantum of proof incumbent.-on
appointing authority.

Allegged violation of institutional rules can_not be equated with
Pl ' violation of a municipal ordinance, proof of conviction of
' which requires meeting the medium burden of proof; hénce
' the reqiisite quantum' of proof which the state must adduce
on appeal by a civil service employcc from discharge for
cause is that of other civil cases, ic., that the facts be estab-
*lished to a rcasonable certainty by the greater weight or-
.clear preponderance of tho evidence. pp. 136-138. b

-




aence 1s & matter which lies exclusively withia the wrovinee

Nof the ageney concerned, the substantial evidence test applied
on judicial review of an administrative decisivn emboding
implicitly the test of rcasonableness, and it is within the
domain of a reviewing court and the supreme court to dil-
fer with an administrative agency as to wh.u‘: is substaniial
or what a rcasorable man might consider %0 be adequate
support of the azeney’s conclusion. pp. 138, 139,

Appeal—States—Employees—Civil service—Dischare of coune
sclor at school for girls—Substantial evidence test—Dise
charge not justified.

In applying the substantial cvidence test to the instant case,

which involves the issue of whether the emplovee wis

chargeable with the conduct complained of, and whether such
conduct, if true, constituted just cause for discharge, the
suprerac court, after analytical evaluztion of the e"‘c.r.r.cc,
finds the cnly reasonnble conclusion 1o be drawn irerefiom
is that the alleged slap consisted of a touching cf the cheex
of the inmate when she engagzed in restures with ancsher
inmate symbolic of sexual intorcourse; that while striking
an inmate was prokibited, touching Ly the ecunselors was
encouraged; and tnat not eonly was no zctual or manifestly
discernible phy=sical iajury indlicted, but the “slap” did net in
volve a requisite degree of p'::ysicul force noevessary o suscain
a finding of just cause for warrantin® disnissal. pp. 136-141.

APPEAL from a judgment of the circuit court for
Dane county: WILLIAM C. SACHTJL\ Circuit Juc.ge..
Reverscd.

Appellant w as emplog ed as a youth counzclor at ine
Wisconsin Schoo! for Girls at Orezon, Wisconsin, rrom
1966 until January 6, 1969, when she was discha
for allezedly slipping one of the inmates. Septem b
18, 1969, a hearing was conducted hefore the State
Tersonne! Board (hercinafter board). The board, in
its findings of face, cmnlmlv.! thit the incident occurred
and conciuded thut the discharge was for. just cause.
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October 22, 1970, the circuit court for Dane county.
affirmed the dacision of the Personnel Board., The appeal’

is from the judzment of the circuit court.

For the appellant there were briefs by Lawton & Cates
and George L. :lLwmock, Janes R. Hill, and Bruce 2M.
Davey, all of Madison, and oral argument by ir.
Aumocl:.

For the resnondent the cause was argued by Robert
J. Vergeront, assistant attorney general, with whom on
the brief was Robert 17. Warren, attorney genoral.

ConNor T. HaxseN, J. It is the opinion of this
court that the judemont must be reversed and the couse
remanded to the Personrel Baard. Therefore, it is neces-
sary *o review the recovd in considerable deizil

Janaary 1, 1969, appellant was on duty as a counselor
in cotiage 5 of the Orogon Schasl for Givls. The neormal
bedtime at the school is 10 p. n:., at which time it is.tre
duty of the counselors to shut the deoor to each bedroom.
On the night in questicn, the bedtime hour was extended
to after midnight becausz it was New Year's Eve. The
alleged slapping tcok place shorily after midnizht, while

‘appellant was closing the bedroom doors on the second

floor of the cottage. A number of girls had congregated

in the hallway and as appellant approached the group,
Linda, one of the inmates, asked her if she could: liss
her goodnight., A kiss was defined within the institution
as a touching of foreheads, and appellunt consented to
this. Thereafter, Linda and Emilia, another inmate,
began to engage in symbolic gestures, placing thzir
knees togsther and embracing their right hands. Appel-
lant was asked if she knew what. the latter gesture
meant. Emiiia tcld her it was symbolic of sexual inter-
course. Appellant began o walk away but was followed
by Emilia. She then reached out with her hand which
came in contoes with Emitin's cheek and said, “Darely
five miautes ints the Noew Yezar and we have to tai: so
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- appellant’s gesture was a slap.
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fillhy.” The girls then went to their rooms and.appellant
closed the doors. Appellant’s testimony was corroborated
by Joyce, an inmate who allegedly was present during the
entire incident, She testified that after Emilia had
mentioned “sexual intercourse,’” appellant tapped her
on the side of the face. The witness was of the opinion
that Emilia did not get slapped.

Emilia testified that she and Linda had rubbed knees
together but they had not embraced hands. She denied
saying the words “sexual intercourse,” contending that
the words had been uttered by someone else. She testi-
fied that appellant slapped her, pushed her into her room
and slammed the door. Her testimony was corroborated
by Linda, who stated that she had heard the slap.
Emilia also testified that she later observed marks on
the side of her face where she allegedly had been hit.
She attempted to report the incident the following day
but was informed by another inmate that Rex Duter,
superintendent of the school, was unavailable. January
2d, she again attempted to see Duter but neither he nor
Richard Meyer, assistant superintendent, was available.
She was referred to Mr. Griffin. Later that same after-
noon, the appellant came to her room and allegedly
apologized for striking her. She stated that she did not
discuss the incident with any of her girl friends. How-
ever, there was testimony that Emilia told the girls
she observed marks on her face from the alleged slapping
and that the girls had talked her into reporting the
incident. She:further testified that when the incident
was later discussed at a conference ‘with supervzsor
personnel, that appellant stated she did:not feel that

Lee H'zrtley, a welfare administ
January 2d; at‘the community m
Ing meeting of all the girls), the\question came up a8
to what would happen if a counselor kit a girl. How
no” discussion was had on the subjict as §t was

ator, testified that on
ting (a regular morn
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mediately dropped. Later in the Jday, several of the
girls mentioned that something had happened and then
Emilia and Linda asked to see Me&zer Meyer was out
of town so the girls were referrcd to Griffin. Hartley
briefly talked to appellant and asked her what had
happened. As he recalled, appellint told him that she
had struck a girl. The next mor;{ing at the ~ommunity
meeting, the question of a counselor striking a zirl again
was brought up. Once apain thc subject was dropped
without discussion. Immediately thereafter, a conference
was held between Hartley, Meyer and appellant. At this
conference, Emilia and lLinda were interviewed ou'aide
the presence of one another. Euch girl related to tirem
what had happened on the night of the incident. Bolh
girls stated that appellant had struck Emilia and pushed
her into her room. Appellant stated that her slory
wns cssentially the same ad that of tho two girly; how-
ever, after ihe meeting, and oulside the presence of
Meyer, appellant told ITmrtley that she had not glapped
Emilia; rather, that she had simply touched her.

Meyer testilied that he first heard of tho mudont
on the morning of January 3d from Griffin, lle Lestificd

as to the mecting between himsel(, Ilartley and appellant \

at which the two girls were individually interviewed.

Emilia and Linda explained what had happened, stating

that appellant had slapped Emilia, pushed her into hex
room and shut the door. Meyer repeated the story,
and to his recollection he used the word struck, slapped or
hit. In response, appellant admitted what Emilia and
Linda said was essentially correct. Meyer testified that
at no time during the conversation did appellant ever
tell him that she merely touched the girl. Meyer further
testified that later the same day, he summoned appel-
lant to his office where she again admitted slapping
Emilia. He then handed her a supervisor’s report of
the incident which he had drafted. Appellant admicted

the report was accurate but refused to sign it because .

N
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she said, “this was all happening too fast.” He then
asked appellant to resign.

Linda testified that appellant admitted hitting Emilia,
but that it wasn’t hard and she would not consider it a
hit “or something like that.”

Duter testified that he first learned of the incident on
January 6th from Griffin although he had been at the
* gchool on January 2d. He then talked to Meyer, who
told him of the two interviews he had with appellant and
that on neither occasion had she denied striking the
girl. Duter then sent a letter to appellant informing her
that she was discharged. Approximately two weeks
later, Duter reccived a phone call” from appellant, ex-
plaining what had happened. She denied she had struck
Iimilin, stating that she simply put her hand on Emilia’s
chicek. She asked that Duter check with IHartley and
Meyer aboul the incident, Jlo did this and was told
the same thing as belore; thal appellunt did not deny
striking {the givl and they were unablo to find any
_justifieation for her conduct., Duler further testified
that the basiy for appellant’s discharpge was the alleged
slapping incidend, and that Ltouching o girl s encouraged
at the school and would not be sufficient cause for dis-
charge. IHowever, slriking a girl would never be ac-
ceptable.

Appcllant testified that on the afternoon of January
2d, she overheard some girls talking about the incident
with Emilia and Linda. She followed Emilia to her
room and asked her what was wrong. Emilia replied,
“You slapped me.” Appeéllant denied slapping her and
stated she was sorry if Emilia felt that she had slapped
her. Appellant testified that at no time did she apologize

"to Emilia for slapping her. The next morning, at the
* community meeting, there was discussion over the fact
that one of the inmates had, on the previous day, been
sent to Taycheedah for striking another inmate. The

girls were upact over this event. Duting this discussion,

b |
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one of the inmates asked, “What about [appellunt] strik-
ing or hitting Emilia?” The subject was immediately
dropped. In the conference with Meyer and Hartley that
followed, appellant testified she corrected discrepancies
in the explanations of the incident given by Emilia and
Linda. She further testified that she never admitted
slapping Emilia; she was never asked to explain her
side of the story; and she told Mecyer she had simply
“touched” Emilia on the cheek. That afternoon, appel-
lant appeared in Meyer’s office. Meyer stated he had
decided to let her resign; otherwise she would be fired.
She was asked to sign a document but declined from
doing so. She testified that she did not admit the truth
of the facts contained in this report, which allegedly was
not the same document as the supervisor’s report intro-
duced in evidence. Meyer gave her until the following
Monday to sign the report. Appellant discussed the
matter with Duter for the first time on the telephone,
approximately two weeks later,

Issues. h Z

We consider the following issues to be dispositive of
this appeal: ,
(1) Did the board err in placing the burden of proof\

on appellant?

(2) Did the board err in applying an improper stan-
dard in.evaluating the evidence?

(3) Are the findings of the board supported by sub-
stantial evidence?

|
Secs. 16.24, 227.08, 227.10 (1), and 227.18, Stats., T

prescribe the basis for discharge of a civil service em-

1416.24 Removals, “suspensions, discharges, reductions, dismis-
sals, layoffs, resignations. (1) (a) No permanent suhordinate or
employe in the clasrificd rervice who has beea appointed under
s1. 1601 to 1632 or the rules made pursuant therito chall te

removed, auapended without pay, dicherged, or eediend in gay ™~

or poaition except for just cause, ahiwh shall not e puligace or
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ployee and procedure for administrative adjudications
in respect thereto.

{ Burden of proof.

} During the hearing, ke chairman of the board stated
that the burden of proof is always on the appellant; that
the state has the burden of going forward but
that the state does not have the burden of proof. Appel-

political. No suspension without pay shall be effective for more
than 30 days. In all such cases the appointing officer shall, at
the time of such action, furnish to the subordinate in writing’
his reasons for the same. The reasons for such action shall be
filed in writing with the director within 5 days of the effective
date thereof. Within 10 days after the cffective date of such.
action of the appointing officer, the employe may appeal to the
board and within 30 days after the date of appeal, the board
shall hold a public hearing thercon.

“(b) After the public hearing before the board, the board shall
either sustain the action of the appointing officer, or shall re-
instate the employe fully. Any action brought against the ap- ﬁ

pointing officer by the employe for failure to comply with the
order of the board to reinstate shall be brought and served with-
in 60 days from the date of the board’s findings.”

“227.08 Rules pertaining to procecﬂ-xre. Each agency shall adopt
rules governing the form, content, and filing of pleadings, the
form, content and service of notices, the conduet of prechearing
conferences, and other necessary rules of procedure and practice.”

“227.10 Evidence and official notice. In contested cases:

(1) Agencies shall not be bound by common law or statutory
rules of evidence. They shall admit all testimony having reason.
able probative value, but shall exclude immaterial, irrelevant or

© unduly repetitious testimony.: They shall give effect to the rules
of privilege recognized by law. Basic principles of relevancy, ma-
teriality snd probative force, as recognized in equitable proceed-
Inzs, ahall govern the proof of all questions of fact.”

0-4-1-

A3, Declsione, Every decision of an agency following a
boarirg shall be in writing accompanied by findings of fuct and
vl enne of law, Tho findings of fact shall consist of a concire
sAd suzarite etatement of the uilimate cuncluaions upon each q

( W vl Wi of f..'i\vuhwu! tovital af evihlence™
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lant contends that this was crror, the effect of which
was to_place the burden on appellant of negating the
eustence ¢ of evidence which would sustain the discharge.
In order to determine the question of who must bear
the burden of proof in a hearing before the State Board
of Personnel, it is necessary to restate the function of
the board as an administrative agency under sec. 16.24
and ch. 227, Stats.
~ In Odaw v. Personncl Board (1947), 250 Wis. _&OO 27
N. W. 2d 726, it was stated that:

“. . .Jt_is.the action of the agp_gi_ntigg,oiﬁcer that de-
termines the cemployee’s. position, and not the action
of the Personnel Board or its director. These latter
officers have the duty of classification and the power
of review. For the protcction .of employces against un-
just treatment by appointing officers, provision is made
in sec. 16.24 (1) (a) for appeal by the employee to
the Personnel Board within ten days afier the eftectwe
date of the action of such officer.”

There is no requirement for a hearing prior to a g\i;
charge; speedy appeal by the employce to the boar

provided to insure against the appointing authority
acting arbitrarily, capriciously, or without just cause _/
Absent an appeal by the employee the discharge would
stand. Otherwise the power of dismissal would be taken
from the employer and vested in the Board of Personnel,
a result not contemplated by the statutory procedure

However, after th loyee has appealed to the board
the appointing officer must present ewdence to sustain
the discnarge and has the burden of proving ihaf th
discharge wagior Juskaguse.

2 Appcllant places considerable reliance on Ricucei v. United
Statea (Ct. CL 1970), 425 Fed. 2d 1252, However, that case was
an action under &8 USCA, section 7512, which, the court held rte-
quired apportunity for hearing prior to the di-m!‘.z.rgv ol a “prefer.
cner elipble emp!n;u of the Federud Civil Serviee, A eunrurong
opltion relird upon corunen.law principles of ovidenre 0 Joviars
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The phrase “burden of proof” is used in the sense
of burden of persuasion rather thamwho-has-theburden
of going forward with the evidence. The_burden of going
forward with the evidence is a2 procedural device for the
orderly presentation of a case, and shifts to the other
party when a prima facie case has been established.

. The trial court was correct in stating that the allocation

of this burden is of no significance as long as a fair
hearing is conducted. The burden of persuasion, how-
ever, never shifts—it remains on the same party
T —— AT —e

throughout the whole case. As this ccurt said in Murphy
v, Estate of Skinner (1915), 160 Wis. 554, 564, 152
N.W.172: ‘ -

“, . . It is not accurate to say that the burden of proof
has been shifted because a prima facie case has heen
made. Where the plaintiff has the burden of proof at
the beginning of a trial it remains with him to the end.”

conclude that in a discharge proceeding before the
Personnel Board the appointing authority has the burden
of proving that the discharge was for just cause. Thus,
it was error in the instant case for the board to place
the burden of proof on the appellant.

Standard ir evaluation of evidence.

The board found that appellant slapped Emilia; that
such an act was in violation of a rule of the institution
with which appellant wgs familiar, and therefore the
discharge of the appellant was for just cause. In so
doing, however, the board looked upon its role as merely
to find substantial evidence to support the action of the

ing that “[t]he defendant {employer} has the burden of proof
on the whole cate 2o show that plaintiff should be discharged for
e gwd uf the sorvice,” Id. pago 1257, In the instant case, the
derdarge Lo effectad sulely by the action of the employer.

—
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employer. The following statements were taken from
the memorandum decision of the board :

“There scems to be no question that if the appellant
did in fact slap the inmate that such would be just
cause for her discipline, '

“The sole question before the board is as to whether
or not appellant did so slap an inmate.

“In answering this question the board must not be
swayed by the fact that the girls who are confined at
Oregon may at times be very difficult and the provoca-
tion they cxtend to the counsclors may be extreme. The
board must not lose sight of the fact that it may not
substitute its judgment for that of the administrator,

“The board must likewise recall that the act of the ,
appellant that is the basis for the discipline neced not be
proved to happen beyond a reasonable doubt or even by
the preponderance of the cvidence. That the act alleged )
to have happened need find only adequate support from
th?‘ evidence.”

“However, appellant has not been on trial here. If
anyone has been on trial here, it is Rex Duter, the
superintendent. He is charged with having acted arbi-
trarily and capriciously and without just cause inermi-
nating the appellant. We must look at him rather-than
the appellant.

“Is there adequate support in the record as woul
reasonably justify the discipline of the appellant? Is
there substantial evidence that appellant slapped Emilia
. . . as specified? Is it, without being convincing that
it ‘i‘s more probable that she did than that she didn’t?

7

“;l‘l.ae.re ig substantial evidence that appellant did élap
Emilia. In fact, it could easily be viewed as proof just
short of that beyond a reasonable dgubt."

The lsubstantial evidence test\ is applicable only on
Jjudicial review; and, therefore, the board misinterpreted
its function, when it found that there was substantial
evidence to_support the action of the appointing au-

thority.
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This court stated in Robertson Transportation Co. 2.
Public Scrvice Comm, (1968), 39 Wis., 2d 653, 658, 159
N. W.2d636: .

“ . The basic case is Geteway City Transfer Co. v.
Public Service Coman., (1918),7253 Wis. 397, 34 N. W. 2d
233, That casc pointed out that in reviewing administra-
tive decisions, ‘substantial evidence’ did not include the
idea of this court weighing the evidence to determine
if a2 burden of proof was mct or whether a view was
supported by the preponderance of the evidence, Such
tests are not applicable to administrative findings and
decisions. We_equated substantial evidence with that
quantity and quality of evidence which a reasonable man
c¢ould accept asadequale to support a ¢ 1 nd, in
this process, sec, 227.2 (d), Stats., providing that
the decision of an agency may be reversed if unsupported
by substantial evidence in view of the entire record as
submitted does not permit this court to pass on credi-
bility or to reverse an administrative decision because it
is against the great weight and clear preponderance of
the etvidence, if there is substantial evidence to sus-
tain it.

“Substantial evidence is not equated with prepon-
derance of the evidence. There may be cases where two
conflicting views may each be sustained by substantial
evidence. In such a case, it is for the agency to deter-
mine which view of the evidence it wishes to accept.
Likewise, there are cases where only one view can he
supported by substantial evidence and the determination
depends upon the credibility of ywitnesses.”

In Bell ». Personnel Bogrd. ), 259 Wis. 602, 607, 49
N. W, 2d 889, the court held defective, findings of the
Personnel Board couche&-in terms of the employer hav-

ing “reason to believe” the truth of the facts upon
which the discharge was based: )

“We are of the opinion that findings 8, 9, 10, and 11
are dcfective and not the type of findings required
under the provisions of sec, 227,13, Stats. In determining

 —-. Whether Bell was discharged for just cause it is not suffi-

S
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cient for the board to find that Marcus believed Bell
was guilty of certain conduct, which, if true, would
constitute just cause for the discharge; but rather,
whether Bell actually did these things which the board
has found that Marcus believed Bell did.”

Although this court did noi?dapprove the findings in
Bell v. Personnel Board, sypra, from an independent
examination of the record it was determined that there *
was substantial evidence in view of the entire record
as submitted to sustain the discharge.

We find no language in_Bell or any other authority
or statute which would indicate the Personnel Board
should apply the substantial évidence test in discharge
proceedings. As we view the -stalules and case Iaw
of this state, the substantial evidence rule is limited
to judicial review of administrative determinations un-
less expressly otherwise provided by statute. It, there-
fore, becomes necessary to determine the proper evi-
dentiary standard for the board to apply in delermining
whether the evidence justifies a dismissal. . We do ;’:;);

cd

find the standard set forth in either the statutes or

law of this state. . i
Appellant concedes it should not be the beyond a rea-

sonable doubt standard used in criminal cases. The

respondent submits it is the substantial evidence standard .

which we have hercinbefore determined is not applicable i

to_discharge proceedings_before the Personnel Board.

Appecllant urges that the standard be that of “a rea- Lo
sonable certainty by the greater weight of the credible R
evidence, when that evidence is clear, satisfactory and T

convincing,” and reference is made to the standard of

proof required for persons “charged with a traffic of-

fense or other civil forfeiture.” We believe the las

quoted portion of the preceding sentence to be an in

accurate statement of the law as it now exists in this ' -
state.



\

L el AUGUST TERM, 1971, 137

/z,(

Reinke v. Personnel Board, 63 Wi, 24 123,

‘The burden of proof suggested by appellant applies
only to those forfeiture actions for violation of municipal
ordinances, where the violation involves an' ordinance
which has a statutory counterpart.® If there is no statu-
tory counterpart, the required burden of proof is that
of other civil cases, that the facts be established to a
reasonable certainty by the greater weight or clear
preponderance of the evidence.* Furthermore, we do
not equate the adoption of institutional rules with the
enactment of municipal ordinances.

Also our attention has been directed to the charter
of the city of Milwaukee as enacted by the state legisla-
ture. Particular reference is made to sec. 29.16 of the
charter relating to decisions of the board of fire and
police commissioners concerning discipline matters of
the members of the respective departments. Sec 29.16
provides:

“Wlthm three days after hearing the matter the board
y a majority—vote of its members, determine

Mbﬂ.h Mawmepondem?wa-of‘thuzdence the charges —

are sustained, " (Emphasis added.)

While the Milwaukee Charter is not authority, it is per-
suasive in bringing us to conclude that the standard
to be used by the Dersonnel Board in making its find-
ings should be that used in ordinary civil actions, to a
reasonable certainty, by the greater weight of | thc_cred-
ible evidence S standard, —

The Personne]l Board is rcqulrcd by law to find ulti-
mate facts, and there is no authority for the board to
mthcre is substantial evidence to support the
action of the appointing authority. The functxon of the
board is to make findings of

3 Madison v, Geicr (1965), 27 Wis. 2d 687, 135 N. W. 2d 761.
4 Cwldahy v. DelLuca (1970), 49 Wis. 2d 00, 181 N. W. 24 374.
8 See Wis J I—Civil, Part 1, 200,

v
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_proven fo a reasonable certainty, by the greater weight )
E_f the crédible evidemnce, T

Substantial evidence.

Sec. 16.24 (1) (b), Stats., restricts the action of the
board to (1) sustaining the action of the appointing
officer, or (2) ordering full reinstatement of the em- .
ployee. It is not clear as to why the legislature chose
to so restrict the authority of the board. Nevertheless,
while the legislative restrictions placed upon the au-
thority of the Personnel Board are limited and restricted,
we are of the opinion that they are not applicable to this
courf on review., ,

Three members of the board concurred in the deci-
sion it ultimately reached in this case; a fourth did not
concur and was of the opinion “that there was not sub-
glantial or satisfactory evidence that the appellant did
what she was accused of doing;” and the fifth member
did not participate. .

Respondent asserts the Oregon School for Gir]s\}fls a
rule which in cssence provides:

“Under no circumstances shall physical force or threat
of physical foree be used with any child ¢xceept in self-
defense, the protection of persons or property, or the
prevention of escape.”

It is further asserted that conformity with this rule
is essential to carrying out the rechabilitation process
conducted at the institution. In Kenosha Tcachers Union
v. Wisconsin Employment Relations Comm. (1968), 39
Wis. 2d 196, 204, 205, 158 N. W. 2d 914, this court
stated:

“¢“[TThe term ‘substantial evidence' should be con-
strued to confer finality upon an administrative deei-
sion on the facts when, upon an examination of the entlire - -
‘record, the evidence, including the inferences therefrom,
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is found to be such that a rcasonable man, acting rea-
sonably, might have reached the decision; but, on the
other hand, if a reasonable man, acting reasonably, could
not have reached the decision flom the evidence and ifs
inferences then the decision is not supported by sub-
stantial evidence and it should be set aside.”’

““We deem that the test of reasonableness is implicit
1n the statutory words “substantial ev1dence ” However,
in applymg this test the crucial question is whether a
reviewing court is only to consider the evidence which

tends to support the agency’s findings, or whether it

is also to consider the evidence which controverts, ex-

_plains, or impeaches the former. Use of the statutory

words “in view of the entire record as submitted” strong-

" ly suggests that the test of reasonableness is to be applied

to the evidence as a whole, not merely to that part which
tends to support the agency’s findings.’ ”

It is well established that the credibility of the witnesses
and the weight of the evidence is a matter. that lics
exclusively within the province of the board. Stacy v.
Ashland County Dcpartment of Public Welfare (1968),
39 Wis. 2d 595, 159 N. W. 2d 630; Robertson Transport
Co. v. Public Service Comm., supra. Iowever, in Robert-
son at page 659, this court stated that “[w]hat is sub-
stantial or what a reasonable man might consider to be
adequate support of a conclusion liecs within the domain
of the reviewing court and this court may well differ
on this point with an administrative agency.”

There are two issues presented in the instant appeal
which must withstand the test of substantial evidence:
Whether appellant is ¢hargeable with the conduct com-

plained of; and, whether such conduct, if true, con-"

stitutes just cause for dxqcmrge
udged by the foregoing ria, it is our opinion
that there is not substantial evidence to establish that

appellant slapped Emilia in such a degree so as to con-
stitute tho use of unprovoked and unnccessary “physical
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force” in violation of a rule promulgated by the in-
stitution. A review of the evidence reveals that both
Emilia and Linda testified it was a slap; Emilia
further testified that after she went to her room she
observed red marks on the side of her face, although
apparently theve was no opportunity for anyone clse to
observe these marks. Joyce testified that appellant
had “tapped” Emilia, but that she would not consider
it a slap, Appellant testified that at the confercnce
with Hartley and Meyer she admitted touching Emilia
but denied that she slapped her. This denial is corrobo-
rated by Emilia and Linda. Ilariley could not recall
whether appellant admitted slapping Emilia at this
meceling but afler the mecting related that appellant
specifically stated she had touched her and had not
slapped her. The only uncquivocal admission by appel-
lant that she had slapped Emilia was testified to by
Meyer. This allegedly occurred in his office when he

asked appellant to resign. As to the degree in which she’

was slapped, Emilia testified that appellant did net wind
up and hit her; that she did not ery out; and that t
did not hurt, although she felt a little sting. Duter
testified that touching the inmates i encouraged of the
counselors, but that an assault or a striking was totally
unacceptable. The discharge of appellant was based
solely on the alleged “assault.” No independent attempt

was made by Duter to_ascertain the degree of force

that was used. However, this is the issue upon which

a determination of just cause must depend. The dis-
tinction befween touching, slapping and assault is one
of degree. Physical force may or may not be an
element of a slapping, depending on the circumstances.
It is apparent that the board relied primarily on an
alleged admission of the appellant to Mecyer that she
had slapped Emilin. Joyce, acknowledged by the board

a3 & good witness, testified that appellunt and Emilin®

g

o
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were only about six inches apart when the incident took
place. Appellant then reached out and put her hand
on Emilia’s face. She did not consider it a slap. This
testimony, taken together with the testimony of Emilia,
is the only real probative evidence as to the degree of

force involved. The only reasonable conclusion to be’
“drawn ig that the “slap” did not involve a requisite

degree of physical foree necessary to sustain a finding
of just cause warranting dismissal.

We, therefore, conclude that the judgment must be
reversed and the cause remanded to the Personnel Board

with direclions to order reinstatement of the appellant..

By the Court.—Judgment reversed, and cause re-
manded with instructions.

THOMAS and another, Plaintiffs, v. KELLS and wife, De-
fendants and Third-Party Plaintiffs and Appellants:
THoMAS, Third-Party Defendant and Respondent.

incurred when the latter was injured
“in a fall on a stakyay between the rear door of their first-
floor apartment A4f duplex and the outside door of the
building, base jzonce in allowing the stairway to
become out A repair an iling to provide a handrail, third-
ndant-owners of the building

the accldent if there
that her negligence




