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The Commission would first like to note that it carefully considered all
the arguments of the parties and all the objections and responses to the
Proposed Decision and Order. The Commission would also like to note that some
of the representations made and arguments offered by the complainant related
to facts not of record in this proceeding. After consulting with the hearing
examiner, reviewing the Proposed Decision and Order, and considering the
objections and argumecnts of the parties, the Commission adopts the Proposed

Decision and OQOrder as written,
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Nature of the Case
This is a complaint of discrimination on the basis of race and/or na-
tional origin. A hearing on the issue of probable cause was held on May 2
and 3, 1991, before Laurie R. McCallum, Chairperson. The parties filed post-
hearing briefs and the briefing schedule was completed on October 1, 1991.1

Findings of Fact

1. In June of 1988, respondents published a recruitment announcement
for the newly created position of Deputy Administrator, Division of State
Agency Services, Department of Administration. This position was classified at
the Administrative Officer 5 level in pay range 20 in the Carcer Executive
Program and would be managing approximately 200 employees. The an-

nouncement stated as follows, in pertinent part:

This position is responsible for planning, directing, controlling
and evaluating the administration of all the Division's programs
and functions including statewide purchasing, and general ser-
vices functions such as records management, central mail and
printing opcrations, fleet management, and air services. These
include, but are not limited to, coordination and evaluation of
overall division operations, plans, budgets, policies and

1 Neither the hearing examiner nor the Commission considered the briefs
filed by the parties subsequent to the close of the briefing schedule to which
the partics had agrced at the close of the hearing.
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objectives.  Conducting studies, investigations, assessments or
other staff functions under general direction by the
Administrator.

KNOWLEDGE REQUIRED: Program planning and evaluation of
complex issues; policy development, analysis and implementation;
fiscal and budgetary planning, development and monitoring; ef-
fective personnel management concepts and techniques; and oral
and written communication skills.

2. Respondents decided to do an open recruitment for this position. The
decision to do an open recruitment for a Career Executive position results in

the creation of four catcgories of candidates:

Option One candidates: Career Executives employed within the
department in which the position is offered;

Option Two candidates: Career Executives employed in state ser-
vice but outside the department in which the position is offered;

Option Three candidates: Non-Carcer Executive state employees;
and

Option Four candidates: Non-state employees.

Option One and Option Two candidates are automatically certified for vacant
Career Executive positions for which they apply. Option Three and Option Four
candidates may be certified only after completing and receiving a high
enough score on a competitive examination.

3. The competitive examination for the subject position consisted of an
Achiecvement History Questionnaire (AHQ) scored by a three-member panel
consisting of Jean Rogers, Administrator of DOQA’'s Division of Administrative
Services; James Meier; and John Potter. DOA's Division of Administrative
Services supervises DOA's personnel function. The members of this panel and
the members of the interview panel were selected by Ralph Hollman who was
employcd as the Administrator of DOA's Division of State Agency Services in
June of 1988. Mr. Hollman is a black male.

4. Complainant received a score of 75.85 on the AHQ. The successful
candidate for the subject position, Leo Talsky, received a score of 97.30 on the
AHQ. A passing score was 70.00. Complainant received the fourth highest
scorc of the six Option 3 candidates taking the AHQ exam. Mr. Talsky received
the highest score of those candidates taking the AHQ exam.

5. The following candidates were certificd for the subject position:



Balele v. DOA & DMRS
Case No. 88-0190-PC-ER
Page 3

Option One: Larry Eisenberg (white male)
Robin Gates (white male)
Stan Vinge (white male)

Option Two: Gregory Robbins (white male)

Option Three: Pastori Balele (black male)
Patricia Kramer (white female)
David Seligman (white male)
Robert Smith (white male)
Gary Wentz (white male)
Steven Willadsen (white male)

Option Four: Susan Crowley (white female)
Ronald Gabrielson (white male)
Suzanne Hock (white female)
Lawrence Jankowski (white male)
Dennis Leisten (white male)
William Pratt (white male)
Mary Strope (white female)
Jonathan Sutter (white male)
Leo Talsky (white male)

Gerald Turbeville (white male)
Robert Woodward (white male)

6. Respondent DMRS had advised respondent DOA at or around the date
that the list of cerified candidates was developed that the job group which in-
cluded the subject position was underutilized for females and the handicapped.
Of 320 Carcer Executive positions in state service at that time, 14 were held by
minoritics.  After the hearing record in this maiter was closed, complainant
filed a document with the Commission entitled “"Standards for State Agency
Affirmative Action Plans--January 1, 1988 - June 30, 1989" which included a
page entitled "Job Groups with Underutilization." This page indicates that the
Administrators-Senior Executives job group had an availability percentage for
racial/ethnic minorities of 7.26%. This page also indicated that this job group
was underutilized for females but not for racial/ethnic minorities.

7. After compiling this list of certified candidates, respondent DOA de-
cided to reduce the number of candidates to be interviewed by applying a
screening criterion. DMRS does not require that every certified candidate for
a position be offered an interview. The pre-interview screening of certified
candidates is not an uncommon praciice in state service. The screenming
criterion selected by DOA was whether the candidate had experience directly
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managing 20 or more professional level employees. This criterion was applied
by employces of DOA's personnel unit to the information contained in the
candidates’ AHQs and resumes. As a result of the application of this criterion,
the following candidates were screened out: Pastori Balele, Patricia Kramer,
David Seligman, Gary Wentz, Steven Willadsen, Susan Crowley, Suzanne Hock,
and Dennis Leisten. This group consisted of one black male, three white
females, and four white males.

8. When he became aware, on July 13, 1988, that he was not one of the
candidates on the list to be interviewed, complainant requested an explanation
from Don Bach, who had recently been appointed to replace Mr. Hollman as
Administrator of the Division of State Agency Services. Mr. Bach referred
complainant to DOA's personncl unit. Patricia Thysse, who had been assigned
to coordinate the subject recruitment and selection for DOA, and Peter Olson of
such unit advised complainant that, if he would like to provide supplcmental
information in writing relating to his supervisory expericnce, they would
consider it. Complainant provided such supplemental information in memo
form to Ms. Thysse and Mr. Olson and his name was added by them on July 13,
1988, to the list of candidates to be interviewed. This procedure was also fol-
lowed by Patricia Kramer whose name was also added to the list of candidates to
be interviewed.

5. Although it was apparent from complainant's AHQ that he had held a
high-level administrative position with Maswa County in Africa 2in the early
1970's and a supervising accountant position for Shirecu Association in the
early 1970's, it was not apparent how many employees he had managed in
these positions. In a document complainant submitied to respondent DOA in
lieu of a resume, complainant does not indicate the number of positions he
managed at Maswa County but does indicate that he supervised 10 employces
while employed at the Shirecu Association.

10. Mr. Talsky's AHQ indicated that he had developed a 20-person leg-
islative audit division; had organized a Neighborhood Security Aide program
composed of 125 uniformed personnel; and had run a variety of programs over
a four-year period that "totalled over 200 employees." The letier to respondent

DOA accompanying Mr. Talsky's resume indicated that he had most recently

2 The record does not reflect the country in which Maswa County is located.
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been responsible for the administration of a program which, along with sev-
eral sub-contract agencies, employed approximately 100+ employees.

11. On July 20, 1988, complainant filed a complaint with the Commission
(Case No. 88-0121-PC-ER) alleging that respondent DOA had discriminated
against him on the basis of his race and national origin in initially screening
him out of the interview process for the subject position and requiring him to
provide supplemental information in order to qualify for interview. Com-
plainant personally delivered a copy of this complaint to the office of the
Secretary of DOA on July 20, 1988.

12. On July 22, 1988, complainant was invited to meet with Gerald
Whitburn, Deputy Secretary of DOA. The purpose of the meeting was to discuss
the complaint filed by complainant with the Commission. Mr. Whitburn also
asked Mr, Bach and Richard Lorang, the Executive Assistant to the Secretary of
DOA, to attend the meeting. Mr. Whitburn indicated to complainant during this
meeting that he was disappointed complainant was not certified for the inter-
view for the subject position and that people new to state service often had to
work their way up to the level they hoped to reach. Complainant told
Mr. Whitburn that he had been in state service for almost seven years.
Mr.Whitburn asked complainant what he wanted to be eventually and com-
plainant replied that he would like to head a burcau. Mr. Whitburn said that
he and his staff were hopcful they could work with complainant to develop a
carecr path for him and asked Mr. Bach to work with complainant to design
such a path. In response to such offer of assistance, complainant agreed to
withdraw his complaint.

13.  Complainant was interviewed for the subject position later on
July 22, 1988. The intcrview pancl consisted of Ms. Rogers and Mr. Bach. It
was not unusual for the same person to serve on both an AHQ panel and an in-
terview panel. The Department of Employment Relations has a policy which
recommends that exam and interview panels contain affirmative action group
members. Both Ms. Rogers and Mr. Bach were aware that the names of com-
plainant and Ms. Kramer had been added to the list of candidates to be inter-
viewed after the original list had been created. Neither Mr. Bach nor
Ms. Rogers considered this to be unusual. Neither of the interviewers was
aware of the final AHQ scores of the candidates. At the time of the interviews,

Ms. Rogers was not aware of the complaint filed by complainant on July 20,
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1988, or of the July 22, 1988, meecting with Mr. Whitburn. Each of the candi-
dates was asked the same questions by the interviewers. The candidates' re-
sponses to the interview questions were not scored. Mr. Bach made noics
paraphrasing parts of the candidates' responses to the interview questions. In
Mr. Bach's notes relating to complainant's interview, below question 7 which
gave the candidate an opportunity to add anything hefshe wanted to the in-
terview, are four references to "very good background” which are enclosed in
quotation marks. These references are to statements made by complainant, not
to Mr. Bach's judgment regarding complainant’s background. After the in-
terviews were completed, Mr. Bach's notes were maintained in the recruit-
ment file for the subject position but Ms. Rogers' notes were not. Ms. Rogers'
notes could not be located by respondent DOA after the subject complhint was
filed. Neither respondent DOA nor respondent DMRS has a policy requiring
the scoring of responses to interview questions nor one requiring the reten-
tion of interview notes. Eighty percent of the time, interview notes are not
placed in a recruitment file.

14. After the interviews were completed, Ms. Rogers and Mr. Bach
agreed that Mr. Talsky was by far the best-qualified candidate for the subject
position.  Neither of them ranked complainant as one of the top five candi-
dates.

15. The materials Mr. Talsky had provided to respondents prior to the
interview indicated that, from 1976 until 1988, Mr. Talsky had served as
Executive Chief of Staff to the Milwaukee County Executive where he was re-
sponsible for staffing and managing the General Office of County Executive
and its seven divisions, i.e., Office for Economic Resource Development, Office
on Aging, Elderly Nutrition Program, Office on Handicapped, Veterans Service,
Emergency Government, and Intergovernmental Relations. In addition, he
was responsible for decveloping policy recommendations on every aspect of
county government; for developing 19 county budgets; for monitoring and as-
sessment of the Department of Administration including the Budget Office,
Procurement Division, Data Processing, Printing, Mail Services, and Records
Retention; and for review and assessment of the Department of Public Works
which included operation and development of two major airports, the Central
Automotive Fleet Services, Mass Transit, and the Minority Coniracting

Program. These materials also indicated that, from 1972-1976, as Director of
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Milwaukee County Board Services,Mr. Talsky had developed and managed a
new rescarch and administrative service office for the 25-member Milwaukee
County Board and had organized the Office on Aging, Elderly Nutrition
Program and neighborhood Security Aide force. These materials also indicated
that, from 1969-1972, as a Fiscal Research Analyst, Mr. Talsky had provided re-
search and analysis services to the Milwaukee County Board's Finance
Committee with special emphasis on the county's total budget adoption (over
$700 million annually), the county's annual bonding program, and the devel-
opment of a systematic procedure for purchasing, prioritizing and allocating
county-wide data processing services. These materials also indicated that

Mr. Talsky had received a Master of Science degree in 1966 in economics,
specializing in public finance.

16. The materials complainant provided to respondents prior to the in-
terview indicated that, from 1985 to 1988, complainant had been employed as
an Administrative Assistant 3 in pay range 12 for DOA. This position functions
as a procurcment management assistant coordinating certain procurement
activities for the Burcau of Procurement; reviewing agency purchasing re-
quests {0 determine if they meet applicable requirements; serving as a backup
to the Minority Business Director; coordinating the Sheltered Workshop
Program; and providing training and technical advice to purchasing agents,
program directors, and the public regarding state purchasing laws, policies,
and procedures. These materials also indicated that, from 1981 to 1985, com-
plainant was employed by DOA as a marketing coordinator for the Federal
Property program, analyzing and exploring policies and procedures to im-
prove the marketing of federal surplus property. In this position, com-
plainant supervised two employees. These materials also indicated that, from
1973 to 1976, complainant was employed by the Shirecu Association as a su-
pervising accountant responsible for financial reports, including statements,
budgets, feasibility studies, cash flows, and other reports requested by man-
agement; advising the board on management of assets and development of
policies and procedures regarding reccipts, disbursements, purchasing, stores,
and fleet; and supervising fen employees for which complainant was involved
in hiring, training, discipline and grievance handling. These materials also
indicated that, from 1971 to 1973, complainant was employed by Maswa County

in Africa as an assistant county executive responsible for oversceing the
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departments of highway, social services, education, and the treasury;
reviewing budgets (each of these departments had a budget of $11 to $15
million), programs, and purchases before being forwarded to the county
executive for approval; and assisting the county executive in evaluating the
performance of other county employees. These materials also indicated that
complainant received a Master of Science degree in Agriculture Business
Management and had completed undergraduate courses in accounting, fi-
nance, statistics, computer science, economics, marketing and business law;
and graduate courses in business management, marketing, research proce-
dures, and personnel management.

17. The hiring decision for the subject position was effectively made by
Mr. Bach. The position was offered to Mr. Talsky and he accepted such offer.
Complainant and the other unsuccessful candidates were mailed letters advis-
ing them of their nonselection. Subsequent to his appointment to the subject
position, Mr. Talsky was required to take several supervisory and technical
courses offered by agencies of state government. All supervisors in state ser-
vice are required to take certain supervisory courses.

18. In a chance meeting on July 27, 1988, Mr. Whitburn asked com-
plainant if he had withdrawn his complaint as he had indicated that he in-
tended to do in their meeting of July 22. Complainant told Mr. Whitburn that
he had not. Later on July 27, 1988, complainant prepared and sent to the
Commission a letter withdrawing his complaint in Case No. 88-0121-PC-ER.

19.  Subsequent to his non-selection for the subject position, com-
plainant requested a reclassification of his Administrative Assistant 3 position
but this request was denied by the Department of Employment Relations (DER).
In a memo to Larry Eisenberg dated September 13, 1988, Mr. Talsky recom-
mended that Mr. Eisenberg and Jan Abrahamsen, both employees of the
Division of State Agency Services, review complainant's position description
with him to determine its accuracy and determine what changes could be made
in complainant's position to satisfy DER's criteria for classification at a higher
level and to satisfy complainant's career concerns.

20. Complainant subsequently met with Mr. Bach, Mr. Talsky,

Mr. Eisenberg, and Ms. Abrahamsen to discuss his current position and his ca-
reer concerns. Complainant was asked during this meeting if he would

consider transferring to a position in the Purchasing Agent series in pay



Balele v. DOA & DMRS
Case No. 88-0190-PC-ER
Page 9

range 12. The others present at the meeting told complainant that this could
result in more rapid advancement than remaining in a position in the
Administrative Assistant series. Complainant indicated that he was not
interested in such a transfer because it was not a promotion. During this
meeting, Mr. Talsky asked complainant whether he was a friend of

Mr. Hollman's. When complainant told Mr. Talsky that he thought he was,
Mr. Talsky suggested to complainant that he might want to consider applying
for a position with the City or County of Milwaukee, where Mr. Hollman was
now employed and could be of assistance and where there had been recent
changes in administrations and many positions were being filled.

21. Mr. Whitburn met with complainant on November 21, 1988, to again
discuss complainant's career concerns. One of the suggestions Mr. Whitburn
made during this meeting was that complainant consider a transfer to another
agency where greater opportunities for advancement may exist. After com-
plainant agrced to consider this suggestion, Mr. Whitburn and other DOA staff
researched existing transfer opportunities but were unable to identify one ap-
propriate for complainant.

22, On December 9, 1988, complainant filed the instant complaint with

the Commission.

nclusi f Law

1. This matter is appropriately before the Commission pursuant to
§230.45(1)(b), Stats.

2. Complainant has the burden to show that probable cause exists to
believe that he was discriminated against by respondents on the basis of color,
race, and/or national origin in regard to the failure or refusal to certify or
interview him for the subject position or for the failure or refusal to wulti-
mately appoint him to the subject position.

3. Complainant has failed to sustain this burden.

4. There is no probable cause to believe that complainant was discrimi-

nated against as alleged.

ini

The issues in this matter are as follows:
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Whether there is probable cause to believe that respondemt DOA
and/or respondent DMRS discriminated against complainant on
the basis of color, race or national origin with respect to a failure
or refusal to initially certify or interview complainant for the
subject Administrative Officer 5 (Deputy Administrator, Division
of State Agency Services).

Whether there is probable cause to believe that respondent DOA
discriminated against complainant on the base of color, race or
national origin with respect to its failure or refusal to ultimately
appoint him to the subject position.

Complainant has offered both disparate treatment and disparate impact theo-

ries in support of his position in this matter.

Di r Treatmen

The issue under consideration is one of probable cause. Probable cause
is defined in §PC 1.02(16), Wis. Adm. Code, as a reasonable ground for belief,
supported by facts and circumstances, strong enough in themselves to warrant
a prudent person to believe that discrimination has been or is being commit-
ted. Although the Commission recognizes that the burden on a complainant to
show probable cause is not as rigorous as the burden to prove discrimination,
it is useful in the context of a probable cause proceeding such as the instant
one to utilize the analytical frameworks and guidance provided by decisions on
the merits in discrimination cases to assist the Commission in reaching a deci-
sion on probable cause. The Commission will follow this course in reaching a
decision herc on probable cause.

In analyzing a claim of disparate treatment such as the one under con-
sideration here, the Commission generally uses the method of analysis set
forth in McDonnel-Douglas Corp, v, Green, 411 U.S. 792, 93 S. Ct. 1817, 36 L. Ed.
2d 668, 5 FEP Cases 965 (1973), and its progeny, to determine the merits of the

complainant's charge. Under this method, the initial burden is on the com-
plainant to establish the existence of a prima facie case of discrimination. The
employer may rcbut this prima facic case by articulating legitimate, non-dis-
criminatory reasons for the actions taken which the complainant may, in
turn, attempt to show were in fact pretexts for discrimination.

In the context of a hiring decision, the elements of a prima facie case
are that the complainant (1) is a member of a class protected by the Fair
Employment Act (FEA), (2) applied for and was qualified for an available
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position, and (3) was rejected under circumstances which give rise to an
inference of unlawful discrimination.

Under the facts of the instant case, complainant is protected by the FEA
as a result of his race (black) and national origin (African); he applied for,
and, as a result of his certification, was deemed qualified for the subject posi-
tion; and, in view of the fact that a white person of U.S. national origin was the
successful candidate for the subject position, an inference of discrimination
on the bases of race and national origin could be drawn. Complainant has

made out a prima facie case in regard to the applicable issues.

Post-Certification reenin

Respondent DOA asserts that it imposed the post-certification screening
criterion under consideration here to reduce the number of candidates to be
interviewed. In view of the fact that 21 candidates were certified for the sub-
ject position, this assertion, on its face, presents a legitimate, non-discrimina-
tory reason for DOA's action.

Complainant argues that the screening criterion was not applied uni-
formly to all candidates and that this demonstrates pretext. As evidence of this
argumecnt, complainant points to the fact that the screening criterion was
applied to his candidacy but not to Robin Gates'. However, the record clearly
shows that Robin Gates was a Carcer Executive employee and that respondents
had interpreted applicable statutory and administrative rules provisions to ex-
empt the candidacies of Carcer Executive employees from competitive exami-
nation and post-certification screening processes for Career Executive posi-
tions.  Specifically, respondents argue that §230.24(1), Stats., in requiring that
the Career Executive program "provide for the mobility of such employes
among the agencies and units of state government,” and §ER-Pers 30.10(1),
Wis. Adm. Code, in providing that “"career executive program employment
grants to each employe thereunder rights and privileges of movement be-
tween positions within the program without examination and additional com-
petition,” dictate this result. The Commission agrees and concludes that, in
addition, this result is consistent with the testimony of respondents’ personnel
experts as to the manner in which these statutory and administrative rules
provisions had been interpreted and applied to other hiring transactions. The

Commission concludes that respondents' action in exempting Career Executive
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employes from application of the post-certification screening criterion is
consistent with applicable requirements and practices and that this argument
of complainant's does not tend to demonstrate pretext.

Complainant also argues that the screening criterion was not applied to
Mr. Talsky's candidacy in the same manner as it was to complainant’s and that
" this demonstrates pretext.  Specifically, complainant argues that, despite the
fact that the materials relating to Mr. Talsky's candidacy which were available
to the individuals doing the screening, i.e., Mr. Talsky's AHQ, resume, and
cover letter, did not indicate that he had ever directly managed 20 or more
employes, Mr. Talsky was not screcned out of the selection process. Com-
plainant ignores, however, the fact that Mr. Talsky's AHQ indicated that he had
developed a 20-person legislative audit division; had organized a Neighborhood
Security Aide program composed of 125 uniformed personnel; had run a vari-
ety of programs over a four-year period that "totalled over 200 employees”; and
that his cover letter indicated that he had most recently been responsible for
the administration of a program which, along with several sub-contract
agencies, employed approximately 100+ employees. Complainant further ig-
nores the fact that, although it was apparent from complainant's AHQ that he
had held a high-level administrative position with Maswa County in Africa in
the early 1970's and a supervising accountant position for Shirecu Association
in the carly 1970's, it was not apparent from his AHQ or from the document
complainant submitted to DOA in lieu of a resume that he had ever directly
managed 20 or more employees. This argument of complainant’s does not tend
to demonstrate pretext.

Complainant also asserts that, by requiring complainant to submit sup-
plemental information in writing confirming his experience directly manag-
ing 20 or more employees, complainant was treated differently than other
candidates. However, the only other candidate who challenged the application
of the screening criterion was Patricia Kramer. Respondent DOA also required
Ms. Kramer to submit any supplemental information relating to her experi-
ence in writing. This asscrtion by complainant does not tend to demonstrate
pretext.

Complainant further arguecs that respondent DOA's failure to obtain re-
spondent DMRS's written approval for the "selective certification” it conducted

by applying the post-certification screening criterion demonstrates pretext.
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Section ER-Pers 12.03, Wis. Adm. Code, specifies the procedure to be followed in
conducting a selective certification. This administrative rule provision
clearly anticipates that this process is a pre-certification process. The screen-
ing process carried out by DOA was a post-certification process and the provi-
sions of §ER-Pers 12.03, Wis. Adm. Code, would not apply. Complainant's
argument in this regard does not tend demonstrate pretext.

It should finally be noted in this regard that, although complainant ar-
gues against the application of the selection criterion, respondent did ulti-
mately conclude that complainant satisfied the selection criterion. As a result,
the screening criterion that complainant argues against did not ultimately af-
fect his candidacy for the position, i.e., did not deprive him of an interview.
Although complainant argues that the interview panel's awareness of the fact
that his name was added to the interview list some time after the interview list
had originally been created placed him at a disadvantage compared to those
candidates whose names appeared on the original interview list, complainant
fails to state what this disadvantage could have been. The only conclusion the
interviewers could have drawn from the interview list they worked from is
that those candidates included on the list had satisfied the screening criterion,
particularly since the record shows that it was not uncommon for names to be
added to an interview list for a variety of reasons.

The Commission concludes that complainant has failed to show that re-
spondent's actions relating to the post certification screening were a pretext
for discrimination and, as a result, there is no probable cause to believe that
complainant was discriminated against on the basis of his race or national
origin with respect to the application of the screening criterion to his candi-
dacy.

Sclection Decisign

Respondent offers as its reason for hiring Mr. Talsky its opinion that he
was the best qualified candidate for the subject position. On its face, this rea-
son is legitimate and non-discriminatory.

Complainant first argues that the composition of the AHQ and interview
pancls demonstrates pretext.

First of all, the membership of the AHQ panel is not only not relevant to

the issues under consideration here but the complainant has failed to show
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that he was aggrieved by any action of the AHQ panel since he passed the AHQ
exam and was certified as a result. Although complainant has argued that his
relatively low score on the AHQ exam placed him at a disadvantage with the
members of the interview panel, he has failed to show that either of the mem-
bers of the interview panel were aware of his final AHQ exam score or his
relative ranking on the AHQ exam.

What complainant argues first in regard to the membership of the in-
terview panel is that its failure to include "a member of an affirmative action
group® demonstrates pretext. The reasons offered by respondent DOA for its
selection of Mr. Bach and Ms. Rogers as the two members of the interview
panel included the fact that Mr. Bach was the supervisor of the subject posi-
tion and Ms. Rogers was the supervisor of DOA's personnel function; and the
fact that Ms. Rogers, as a female, was a member of an "affirmative action
group" underutilized by the job group of which the subject position was a part.
Complainant argues that the fact that the job group of which the position was
a part was also underutilized for racial/ethnic minorities required the inclu-
sion of a racial/ethnic minority on the interview panel. First of all, com-
plainant has failed to show such underutilization for racial/ethnic minorities.
The record reflects that respondent DMRS advised respondent DOA that the
position's job group was underutilized for females, not ecthnic/racial minori-
ties. In an atiempt to rebut this showing in the record, complainant testified
that the racial/ethnic minority availability figure for such job group was
7.26%; that only 14 of 320 or 4.4% of Carcer Executive employees in May of 1988
were racial/ethnic minorities; and that this demonstrated an underutilization
of ethnic/racial minorities relevant to the subject position. Complainant at-
tempted to corroborate the 7.26% availability figure by submitting additional
information subsequent to the close of the hearing record (See Finding of Fact
6, above). However, the figures offered by complainant in the hearing record
fail to show how the grouping of Career Executive positions in state service
dovetails with the job grouping of positions in state service for purposes of
affirmative action reporting. There is no evidence in the record from which
it is possible to conclude that these two groupings are identical. In the ab-
sence of that showing, it is not possible for the Commission to conclude that
there was an actual underutilization of ethnic/racial minorities in the rele-

vant job group. Even if the Commission were to consider complainant's post-
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hearing submission, the information contained in that submission also does
not reveal how the two job groupings dovetail and actually indicates that the
job group to which the 7.26% figure applies does not have an underutilization
for ethnic/racial minorities but does for females. In addition, even if the
relevant job group was underutilized for ethnic/racial minorities, there is no
requirement that an ethnic/racial minority serve on the panel. It would be
desirable, of course, but the absence of a racial/ethnic minority, standing
alone, is not evidence of pretext in a situation such as the one under consid-
eration here. Complainant's argument here does not tend to demonstrate pre-
text.

Complainant further alleges in this regard that the fact that both mem-
bers of the interview panel were political appointees shows "an intent to select
somebody sympathetic to the views of the present administration.” Com-
plainant is essentially arguing that Mr. Talsky was selected because of his po-
litical views. This flies in the face of complainant's basic premise 1n this case
that Mr. Talsky was selected because of his race and national origin. Com-
plainant's aliegation does not tend to demonstrate pretext,

Complainant further argues that Ms. Rogers had a conflict serving on
both the AHQ and interview panels and the existence of this conflict demon-
strates pretext. The Commission is unable to ascertain the nature of the alleged
conflict. In addition, the record shows that this 1s not an uncommon practice
in state service. Since Ms. Rogers was responsible for rcspondent DOA's per-
sonnel function, it would not be surprising that it was considered desirable 1o
draw on her expertise in filling this newly created, high level administrative
position. Complainant also asserts in this regard that the record does not
clearly indicate that Ms. Rogers had Ms. Thysse's permission or authorization
to serve on the interview panel. Even if this were true, since Ms. Rogers was
Ms. Thysse's superior, it must be assumed that she did not need Ms Thysse's
permission to serve on the panel.

Complainant next takes 1ssuc with the interview process itself. Com-
plainant argues that the failure to employ wrtten benchmarks or to score
responses to interview questions demonstrates pretext. Complainant cites no
requirement or practice which would dictate this result. The record clearly
shows that no such requircment or practice is applicable to the subject hire.

The record does show that the interviewers took notes paraphrasing the
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candidates’ responses to interview questions and that, after the interviews
were completed, the interviewers had a clear idea of who the top candidate and
the second-ranked candidate should be and that they clearly agreed on this
ranking.

Complainant also argues that respondent DOA's failure to locate
Ms. Rogers' interview notes after the subject complaint was filed demonstrates
pretext, However, complainant fails to cite any requirement that such notes
be maintained and the record clearly shows that no such requirement exists.
Although complainant cites §230.16, Stats., in support of his argument in this
regard, this statutory provision clearly applies to pre-certification examina-
tions administered or delegated by respondent DMRS and not to post-
certification procedures administered by an appointing authority.
Complainant further argues that Ms. Rogers' interview notes would show that
he was clearly the best qualified candidate for the subject position. This would
be more persuasive if the testimony of Ms. Rogers indicated an inability on
her part to recall complainant’s and Mr. Talsky's interviews or some indecision
on her part as to the relative qualifications of these two candidates but this is
not the case. Ms. Rogers clearly recalled the impressions she formed as a
result of her intervicw of these two candidates and the f{act that she concluded
that Mr. Talsky was clearly more qualified for the subject position than
complainant. Complainant’s argument in this regard would also be more
persuasive if the qualifications of the candidates were similar or
complainant’s qualifications were superior on paper but, as will be discussed
below, this is also not the case here. As is concluded below, Mr. Talsky was
clearly a much better qualified candidate for the subject position than
complainant.  Complainant's argument does not tend to demonstrate pretext.

Complainant next takes issue with the selection decision itself. Com-
plainant argues in this regard that the fact that his qualifications for the
subject position were superior to Mr, Talsky's demonstrate pretext. The record
does not support this argument. The record shows that the interviewers were
aware that, for the previous 12 years, Mr. Talsky had served as the top staff
person to the County Executive of the largest county in Wisconsin with over-
sight responsibilities in the arcas of budget, procurcment, data processing,
printing, mail services, records retention, airports, fleet, mass transit, and mi-

nority contracting; direct management of several programs including
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economic resource development, clderly nutrition, emergency government,
veterans services, services for the aging, and services for the handicapped;
and responsibility for policy development for every aspect of county govemn-
ment. In contrast, the record shows that the interviewers were aware that, for
the previous seven years, complainant had been employed by DOA in staff pro-
curement positions each with a narrow range of duties and responsibilitics
and each with minimal oversight and supervisory responsibilities; that com-
plainant had not served in an administrative position for the previous 12
years; that complainant's administrative position at the county level had in-
volved a much smaller county and a narrower range of program and adminis-
trative responsibilities than Mr. Talsky's administrative positions; and that
complainant’'s administrative position with the Shirecu Association again
involved a much smaller organization with a much narrower focus than

Mr. Talsky's administrative positions. The Commission concludes, in view of
the level and scope of the duties and responsibilitiecs of the subject position
(See Finding of Fact 1, above), that Mr. Talsky's qualifications were substan-
tially superior to thosc of the complainant.

Complainant argues in this regard that the fact that Mr. Talsky took secv-
eral supervisory and technical courses after his appointment to the subject
position shows that he was not qualified for the position and demonstrates
pretext. The record shows that all supervisors in state service are required to
take certain supervisory courses regardless of their background. In addition,
the record does not show that complainant, if he had been the successful can-
didate, would not have been required to take additional courses as well.

Complainant argues further in this regard that Mr. Bach's interview
notes to the effect that complainant had a "good background" demonstrates
that complainant was the best qualified candidate for the subject position,
Complainant contends that DOA's interview guidelines suggest that interview-
ers "jot down notes on candidates' statements and observable behavior only"”
and that, as a result, Mr. Bach's notes necessarily reflect his "observations” in
regard to complainant's candidacy and not what complainant told him during
the interview. First of all, even if the quoted language reflected Mr. Bach's as-
sessment of complainant's candidacy, that language says nothing about how
Mr. Bach viewed complainant's candidacy in comparison to the candidacies of

the other persons interviewed and it would not be possible to conclude from
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this language alone that Mr. Bach was of the opinion that complainant was the
best qualified candidates. Second, complainant's conclusions regarding the
intent of Mr. Bach's notes is clearly inconsistent with the fact that the cited
language appeared in quotes in such notes. Finally, complainant's conclusions
regarding the intent of Mr. Bach's notes are inconsistent with the interview
guidelines complainant cites in favor of his contention, i.e., such guidelines do
not indicate that interview notes should reflect an interviewer's

"observations” about a candidate, but should instead reflect "candidates' state-
ments and observable bechavior only."

Finally, in regard to the relative qualifications of complainant and
Mr. Talsky, complainant argues that Mr. Talsky did not meet the basic require-
ments of the position since he had not started at a lower position in state ser-
vice and worked his way up. Complainant bases this argument on the
statement made by Mr. Whitburn during the meeting of July 22, 1988, (See
Finding of Fact 12, above) that "pecople new to state service often had to work
their way up to the level they hoped to reach" and argues that this language
should be interpreted to require employces new to state service to be placed in
relatively low level positions and work their way up. Mr. Whitburn's
statement could hardly be said to impose such a hiring requirement. It was
apparently an observation that state employees in positions in lower
classifications often had to work their way up incrementally through
positions in higher classification levels before being appointed to a top level
position. The record docs not tend to show pretext in regard to the selection
decision itself.

Complainant has also argued that events occurring after the nonseclec-
tion, i.e., the failure to get a reclassification of his position, the suggestion that
he accept a transfer to a different series and to a different agency, and state-
ments made by Mr. Talsky at a meeting, demonsirate a discriminatory animus
on the part of respondent DOA against complainant and demonstrate pretext in
regard to the nonselection decision.

It is clear from the record that DOA had recommended that com-
plainant's position be reclassified to a higher level within the Administrative
Assistant series but that the Department of Employment Relations (DER) had
rejected this recommendation. The record does not show that DOA had any

control over DER's decision in regard to complainant's reclassification request
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or that DOA urged DER not to approve such request. The record actually shows
that DOA not only recommended to DER that the request be granted but worked
with complainant after the denial to restructure his position so that any future
request would stand a better chance of winning DER approval.

Complainant also argues that DOQA's assistance with his reclassification
request was intended to appease complainant after the nonselection and to in-
duce him not to pursue his complaint and also served as evidence that DOA
realized they had discriminated against complainant in not selecting him for
the subject position and wanted to make amends. However, the information
available in the record indicates that DOA’s actions in regard to the reclassifi-
cation of complainant's position took place after complainant had withdrawn
his first complaint but before he filed the instant complaint so complainant's
inducement argument is unfounded. In addition, it strains credulity for com-
plainant to argue that DOA's efforts to help him achieve a result he requested
is evidence of a discriminatory animus.

Complainant asserts that DOA's suggestions rcgarding transfer were an
obvious attempt to get rid of him and were a pretext for discrimination and
were in obvious retaliation for his having filed the first discrimination com-
plaint. First of all, this rctaliation allegation is not within the scope of the
applicable issues here. Second, complainant had madec it clear both before and
after the subject nomselection that he was dissatisfied with his position and
with his failure to advance in state service. As a result, DOA presented several
suggestions to him and gave him the option of pursuing those suggestions if
he wished. Complainant does not aliege there was any implicit or explicit co-
ercion involved in the presentation of these suggestions. Again, complainant
asked for and welcomed assistance from DOA in attempting to advance his ca-
reer and, in the absence of coercion or evidence of bad faith, the Commission
concludes that such assistance docs not demonstrate a discriminatory animus.

Finally, statements made by Mr. Talsky at a mecting subsequent to the
subject selection decision could not constitute evidence of discriminatory ani-
mus or pretext relevant to the issues under considcration here since
Mr. Talsky was not one of the persons involved in making the subject
selection decision and was not even a DOA employee at the time this decision
was made. The record does not tend to demonstrate pretext in regard to these

actions by respondent which occurred subsequent to the selection process.
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Complainant also argues that a question posed by counsel for respon-
dent at the hearing as to complainant's national origin is direct evidence of
discrimination. This is not convincing since the instant complaint alleges dis-
crimination on the basis of national origin and it is important to create a
record, therefore, as to the national origin of the complainant. In addition,
the record does not show that counsel for respondent was involved in the sub-
ject selection decision,

Complainant also argues that the Commission's decision that respon-
dents failed to adequately respond to a discovery request filed by complainant
in this litigation is further evidence of pretext. Formal discovery is a litiga-
tion tool and a party's response to discovery part of their broader litigation
strategy. An adverse decision on a discovery motion is not evidence of liability
on the underlying issues of the case. In addition, the record does not show that
the individual who handled the litigation of this complainant for respondents
was involved in making the decision not to select complainant for the subject
position.

Finally, complainant alleges that the convening of the July 22, 1988,
mecting and the content of the discussion at this meeting demonstrates pretext
in regard to the subject selection decision. Complainant argues first in this
rcgard that statements made by Mr. Whitburn clearly conveyed to him that a
decision had already been made not to hire him. Complainant points specifi-
cally to the statements relating to state employees working their way up to the
level they hoped to reach and relating to developing a career path for com-
plainant. (See Finding of Fact 12, above). It appears from a comment
Mr.Whitburn's made earlier during the meeting that he was under the im-
pression that complainant was not going to be interviewed for the subject
position, i.e., "he was disappointed complainant was not certified for the in-
terview" for the subject position. That is the context in which the statement
relating to statc employees working their way up to the level they hoped to
reach appeared. It appears more likely from the language of the statement
and the context in which it appeared that Mr. Whitburn was trying to make
complainant fcel better about not getling an interview by sharing with him
what often happens to other stale employees trying to advance to a higher
level.  Mr. Whitburn's statement regarding assisting complainant in develop-

ing a carcer path does not appear to imply that Mr. Whitburn felt that



Balcle v. DOA & DMRS
Case No. 88-0190-PC-ER
Page 21

complainant was incapable of becoming a burcau director but, to the contrary,
that he was willing to help complainant achieve that result. The Commission
concludes that the more plausible interpretation of Mr. Whitburn's statements
at the meeting indicates that Mr. Whitburn was under the impression that
complainant was no longer in the running for the subject position and, to ad-
dress complainant's frustrations regarding this result and to avoid litigating
the complaint filed by complainant, Mr. Whitburn was willing to assist him in
advancing his career in state service. Although this may show poor communi-
cation between Mr. Whitburn and others in DOA, the Commission does not find
that it shows a discriminatory animus.

What about Mr. Bach's role in the meeting? First of all, the record does
not show that Mr. Bach was aware that complainant's name was on the list of
candidates to be interviewed for the subject position. In fact, the record shows
that the last Mr. Bach had heard of this matter was a statement to him by com-
plainant taking issue with his exclusion from the list. 1In addition, the only
instructions Mr. Bach received from Mr, Whitburn during the meeting re-
quired Mr. Bach to assist complainant in advancing his career in state service.
There is no evidence in the record from which it is logical to conclude that
Mr. Bach understood, or should have understood, from the meeting that com-
plainant was not to be selected for the subject position. Finally, the record
shows that Ms. Rogers was not involved in the July 22, 1988, meeting with
Mr. Whitburn and yet her conclusions regarding complainant's candidacy for
the subject position parallel Mr. Bach's.

Complainant also argues that he was treated differently than the other
candidates since none of them was called to meet with Mr. Whitburn before
being interviewed for the subject position. However, complainant forgets that
the record shows that he was the only candidate to file a discrimination com-
plaint two days before his interview and to personally deliver a copy of his
complaint to the office of the Secretary of DOA. If complainant wanted to avoid
the attention the filing of such a complaint necessarily brings, he would have
waited until after the selection decision was made to file it. The obvious pur-
pose of the meeting was to short circuit the complaint filed on July 20, 1988, by
informal resolution.  Although it is certainly a questionable personnel prac-
tice to meet with a candidate for a position prior to the interview for the pur-

pose of attempting to settle a complaint he has filed and, although the
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communication among those involved in the selection decision and

Mr. Whitburn was clearly inadequate, the Commission cannot conclude that
any of these shortcomings or any of the incidents under consideration here
demonstrate a discriminatory animus on the part of respondents or pretext in
the context of this matter.

Even if the Commission were to conclude that evidence of discrimina-
tion on the basis of race, color, and/or national origin as to the selection pro-
cess and decision was present here, such a conclusion would not change the
ultimate result in this matter. Price Waterhouse v, Hopking, 490 U.S. 228, 104 L.
Ed. 2d 268, 109 S. Ct. 1775 (1989), involved a Title VII proceeding in which the
trial court found that the plaintiff had been passed over for partnership in
part because of legitimate, non-pretextual concerns about her interpersonal
skills, and in part because of her sex "by consciously giving credence and ef-
fect to partners' comments that resulted from sex stereotyping.” The U. S.
Supreme Court held that " . . . once a plaintiff in a Title VII case shows that
gender played a motivating part in an employment decision, the defendant
may avoid a finding of liability only by proving [by a preponderance of the
evidence] that it would have made the same decision even if it had not allowed
gender to play such a role . . . . " The Commission adopted this approach in the
context of a hiring decision in Jenkins v. DHSS, Case No. 86-0056-PC-ER

(6/14/89). Under the facts of the instant case, the Commission concludes that,
even if we were to assume that discrimination against complainant on the ba-
sis of race, color, or national origin played a part in the subject selection deci-
sion, in view of the substantially superior qualifications of Mr. Talsky, the
same hiring decision would have been made in the absence of such considera-
tions of complainant’s race and national origin. The appropriate conclusion to
be reached as a result of this, consistent with Price Waterhguse and Jenking, is
that respondents would be found not to have any liability under the FEA. The
Commission concludes that there is no probable to belicve that complainant
was discriminated against on the basis of race, color, or national origin with

respect to his nonsclection.

Dispar Impac

Complainant has also advanced a theory of disparate impact in the pre-

sentation of his arguments. First of all, complainant argues that application of
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the post-certification screening criterion had a disparate impact on eth-
nic/racial muinorities and females. The initial application of this criterion re-
sulied in the screening out of 100% of the ethnic/racial minority candidates (1
of 1), 75% of the female candidates (3 out of 4), and 33% of the whitc male can-
didates (4 out of 12). However, this was not the ¢nd of the process. Respondent
DOA explained the screening process to cach of the certified candidates. As a’
result, at least two of these candidates questioned the results of the screening
process. These two candidates were permitted to file supplemental information
and were ultimately added to the list of candidates to be interviewed. Con-
sequently, the ultimate result of the application of the screening criterion was
that 0% of the ethnic/racial minority candidates (0 of 1), 50% of the female
candidates (2 out of 4), and 33% of the white male candidates (4 out of 12) were
screened out. Obviously, this screening process did not ultimately have a dis-
paratec impact on racial/ethnic minority candidates and complainant's argu-
ment in this regard fails.3

Even if such a disparate impact had been found, the Commission con-
cludes that the selection criterion was job-related. Since the subject position
was responsible for managing 200 employees, requiring that a candidate have
managed 20 employees or have equivalent experience clearly relates to a criti-
cal aspect of the position

Complainant also argues that excmpting Career Execcutive cmployees
from the AHQ and the pre-interview screening has a disparate impact on
racial/ethnic minorities in accordance with the holding in Caviale v. DHSS,
744 F. 2d 1289 (7th Circ. 1984). However, the Court of Appecals held in Cayviale

that it was evidence of sex discrimination for the Department of Health and

Social Services to limit recruitment for a vacant position solely to Career
Executive employeces. The Court did not hold that it was inappropriate to give
Career Executive employces exemptions from certain recruitment and selec-
tion procedures and, as concluded above, such exemptions are consistent with
the statutory and administrative rules framework for the Carcer Executive
program. Since complainant was certified as a result of the AHQ process and

was interviewed for the subject position, he has failed to show that he was

3 The Commission also notes that the numbers involved are too small to have
statistical significance.
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Finally, the Commission notes that both parties have filed motions to
strike the other party's initial post-hearing brief based on the alleged inclu-
sion in such briefs of facts not of record in this proceeding. In regard to
complainant's motion, all but two of the citations from respondent's brief
which are alleged by complainant to represent facts not in the record are ac-
tually conclusions respondent has drawn from facts in the record and argu-
ments based on such conclusions. Although the complainant may disagree
with such conclusions and arguments, the respondent has the right to present
them and, once presented, complainant has the right to attempt o refute them.
The oumly two which merit further discussion here are those numbered by
complainant in his motion as 3 ("He did not rank within the top ten of all can-
didates taking the exam); and 5 ("Talsky . . . directly supervised 100 employ-
ees"). In regard to #3, the motion is granted. It appears to the Commission that
the record reflects that complainant received the fourth highest score of the
six Option 3 candidates taking the AHQ exam (See Finding of Fact 4, above) but
does not reflect that complainant's AHQ score did not place him within the top
10 of those taking the exam. In regard to #5, the rccord reflects, through tes-
timony of Mr. Talsky, that he did indeed directly supervise more than 100 em-
ployces while employed as Executive Chief of Staff to the Milwaukee County
Executive. However, the record does not reflect that the intervicwers were
aware of this specific fact through the written materials Mr. Talsky supplied to
them or through Mr. Talsky's interview. As Finding of Fact 10, above, states,
these materials indicated that Mr. Talsky had, in this position, been responsi-
ble for the administration of a program which, along with several sub-con-
tract agencics, employed approximately 100+ employees. In regard to #5 then,
the motion is denied.

In regard to respondent’s motion, the Commission finds that those listed
as citations from pages 6, 12, 21, 32, 24, 46, and 50 of complainant's brief repre-
sent facts not in the record of this proceeding and respondent's motion is
granted as to these; that those listed as citations from pages 24, 25, 27, 30, 34, 38,
41, and 49 of complainant’s bricf represent conclusions drawn and arguments
made by complainant in his brief and respondent's motion is denied as to
these; and that those listed as citations from pages 17 and 18 represent arcas of
disputec between the parties which have been addressed in the proposed deci-

sion and respondent’s motion is denied as to these. Rcespondent also represcnts
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that the specific citations listed as part of their motion represent only the tip
of the iceberg and that "the number of inappropriate items are so numerous
that thcy cannot be conveniently separated from the remainder of the brief."
However, without more specificity, the Commission is unable to reach a con-
clusion as to such separability or a conclusion as their factual underpinnings
in the record.

Both parties request as part of their motions that the Commission strike
the other party's entire brief but the Commission denies such requests in the
absence of a broader showing by either party that the objectionable items
cannot be separated from the rest of the brief or were the result of bad faith

and not just over-exuberant advocacy on the part of the other party.

Order
There is no probable cause to belicve that complainant was discrimi-
nated against as alleged and this complaint is dismissed. The Motions to Strike
filed by both parties are granted in part and denied in part in accordance with

the above opinion.
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